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[West’'s Nevada Revised Statutes Annotated
[Title 14. Procedure in Criminal Cases (Chapters 169-189)
[Chapter 171. Proceedings to Commitment
[Proceedings Before Magistrate

N.R.S.171.178

171.178. Appearance before magistrate; release from custody by arresting officer

Currentness

1. Except as otherwise provided in subsections 5 and 6, a peace officer making an arrest under a warrant issued upon a
complaint or without a warrant shall take the arrested person without unnecessary delay before the magistrate who issued the
warrant or the nearest available magistrate empowered to commit persons charged with offenses against the laws of the State
of Nevada.

2. A private person making an arrest without a warrant shall deliver the arrested person without unnecessary delay to a peace
officer. Except as otherwise provided in subsections 5 and 6 and NRS 171.1772, the peace officer shall take the arrested
person without unnecessary delay before the nearest available magistrate empowered to commit persons charged with
offenses against the laws of the State of Nevada.

3. If an arrested person is not brought before a magistrate within 72 hours after arrest, excluding nonjudicial days, the
magistrate:

(a) Shall give the prosecuting attorney an opportunity to explain the circumstances leading to the delay; and

(b) May release the arrested person if the magistrate determines that the person was not brought before a magistrate without
unnecessary delay.

4. When a person arrested without a warrant is brought before a magistrate, a complaint must be filed forthwith.

5. Except as otherwise provided in NRS 178.484 and 178.487, where the defendant can be admitted to bail without appearing
personally before a magistrate, the defendant must be so admitted with the least possible delay, and required to appear before
a magistrate at the earliest convenient time thereafter.
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6. A peace officer may immediately release from custody without any further proceedings any person the peace officer arrests
without a warrant if the peace officer is satisfied that there are insufficient grounds for issuing a criminal complaint against
the person arrested. Any record of the arrest of a person released pursuant to this subsection must also include a record of the
release. A person so released shall be deemed not to have been arrested but only detained.

Credits

Added by Laws 1967, p. 1404. Amended by Laws 1971, p. 574; Laws 1975, p. 1201; Laws 1979, pp. 323, 1190; Laws 1997,
c. 678, 8 1; Laws 2001, c. 411, § 2, eff. June 5, 2001.
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Notes Of Decisions (35)

Construction and application

Where 60-day delay in arraignment of defendant, who was promptly taken before magistrate after arrest, was mainly
caused by action of defendant in persuading magistrate that he was within exclusive jurisdiction of juvenile court, when this
was not true, such delay was not unreasonable, and defendant would not be released on that ground. N.R.S. 62.040,
62.050,171.178 ,subd. 1. Larsgaard v. Sheriff, Clark County, 1979, 591 P.2d 256, 95 Nev. 171 . Criminal Law 264

Any reasonable delay in bringing defendant before magistrate after arrest must not be intended to allow for extraction of
confession from defendant, but where there was no confession, incriminating statements or interrogation occurring during
delay, defendant’s rights were not violated. N.R.S.171.178(1); Fed.Rules Crim.Proc. rule 40(a), 18 U.S.C.A. Morganv.
Sheriff, Clark County, 1976, 554 P.2d 733, 92 Nev. 544 . Arrest 70(2)

Statute governing appearance before a magistrate is applicable to persons who are under arrest on a complaint or in event
of warrantless arrest. N.R.S. 171.178. Wammack v. Sheriff, Washoe County, 1970, 466 P.2d 849, 86 Nev. 162 .
Criminal Law 224

The word “release” in NRS 171.178, subsection 3(b) as amended in 1979 contemplates release from custody only and does
not mandate either the discharge of the arrestee from further prosecution or the dismissal of the complaint if one has been
filed. And, since the 1979 amendment addresses only the standard of ‘unnecessary delay’ which applies only to those in
physical custody, the 72-hour inquiry does not apply to persons who are already admitted to bail or released on
recognizance. Op.Atty.Gen. Opinion No. 79-24 (Dec. 6, 1979), 1979 WL 34702 .

Neither a formal adversarial proceeding nor a personal appearance by the defendant are required for determining probable
cause for a warrantless arrest, as long as the determination is made by a magistrate and a formal record of the basis of the
probable cause determination is made and maintained. Op.Atty.Gen. Opinion No. 92-19 (Jan. 28, 1992), 1992 WL 558876 .

Constitutional issues

Where there has been no interrogation during delay between arrest and arraignment, and accused has not confessed or
made incriminating statements, trial court is not deprived of jurisdiction to proceed, as delay has caused no prejudice to
accused, and his rights have not been violated. N.R.S.171.178. Huebnerv. State, 1987, 731 P.2d 1330, 103 Nev. 29 .
Arrest 70(2)

Petitioner’s constitutional rights were not violated on theory that state failed to take him before a magistrate without
unnecessary delay, as required by statute, where petitioner was in federal custody throughout times complained of and
arrest was not made after issuance of complaint. N.R.S.171.178. Wammack v. Sheriff, Washoe County, 1970, 466 P.2d
849, 86 Nev. 162 . Criminal Law 228

Statutes governing appearance before magistrate and proceedings upon complaint for offenses triable in another county
are applicable only when arrest is made after warrant has been issued upon complaint, or in event of warrantless arrest,
and defendant, who was free on bail during interval, was deprived of no rights under such statutes by virtue of the fact that
his arraignments took place more than 50 days after his arrest pursuant to indictment. N.R.S.171.178, 171.184. Tellis
v. Sheriff of Clark County, 1969, 459 P.2d 364, 85 Nev. 557 . Criminal Law 223; Criminal Law 264

Purpose
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Purpose of statute requiring that preliminary hearing be held within 72 hours of defendant’s arrest is to prevent police from
resorting to secret interrogations and coercive tactics. N.R.S.171.178. Powell v. State, 1992, 838 P.2d 921, 108 Nev. 700
, rehearing denied, certiorari granted 114 S.Ct. 57,510 U.S. 811, 126 L.Ed.2d 26 , vacated 114 S.Ct. 1280, 511 U.S. 79, 128
L.Ed.2d 1, onremand 930 P.2d 1123, 113 Nev. 41 . Arrest 70(2)

Speedy arraignment requirement is principally intended to ensure that accused is promptly informed of his privilege against
self-incrimination. N.R.S.171.178. Huebner v. State, 1987, 731 P.2d 1330, 103 Nev. 29 . Arrest 70(2)

Speedy arraignment is primarily intended to insure that accused is promptly informed of his privilege against self-
incrimination. N.R.S.171.178; U.S.C.A. Const.Amend.5. Sheriff, Clark County v. Berman, 1983, 659 P.2d 298, 99 Nev.
102. Criminal Law 264

Primary purpose of arraignment is to inform defendant of his rights. N.R.S.171.178. Deutscher v. State, 1979, 601 P.2d
407, 95 Nev. 669 , habeas corpus conditionally granted 884 F.2d 1152 , vacated 111 S.Ct. 1678, 500 U.S. 901, 114 L.Ed.2d
73,0onremand 946 F.2d 1443 . Criminal Law 261(1)

Purpose behind requirement that arrested person be brought before magistrate without unnecessary delay after his arrest
is to check resorts to those reprehensible practices known as “third degree” which still find their way into use; such
requirement aims to avoid all evil implications of secret interrogation of persons accused of crime. N.R.S. 171.178(1) .
Morgan v. Sheriff, Clark County, 1976, 554 P.2d 733, 92 Nev. 544 . Arrest 70(2)

Construction with other laws

Statute affording arrested person right to be brought before magistrate “without unnecessary delay” does not directly
enforce federal constitutional guarantee of speedy trial, and does not require same interpretation that federal courts have
given similarly worded federal criminal procedure rule. N.R.S.171.178; Fed.Rules Cr.Proc. Rule 5(a), 18 U.S.C.A;
U.S.C.A. Const.Amend. 6 . Sheriff, Clark County v. Berman, 1983, 659 P.2d 298, 99 Nev. 102 . Arrest 70(2)

Federal requirements for bringing arrested person before magistrate without unnecessary delay are not necessarily binding
upon state courts. N.R.S.171.200,171.300, subd. 1. Brown v. Justice’s Court of Carson Tp., Ormsby County, 1967, 428
P.2d 376,83 Nev. 272. Arrest 70(2)

Prisoners

Requirement in statute that arrested person be brought before magistrate without unnecessary delay was not applicable to
prisoner’s recapture following escape from state penitentiary, inasmuch as prisoner’s recapture was continuation of lawful
custody and not arrest. N.R.S.171.178. State v. Gattuso, 1992, 825 P.2d 569, 108 Nev. 49. Arrest 70(2)

Apprehension of defendants in “off-limits” area of correctional institution did not constitute “arrest” within meaning of
statute requiring that arrested person be taken before magistrate without unnecessary delay. N.R.S. 171.178, subd. 1.
Bushnell v. State, 1981, 637 P.2d 529, 97 Nev. 591 . Arrest 57.4

Reasonable delay

Four-day delay between warrantless arrest and judicial probable cause determination was presumptively unreasonable
under McLaughlin’s 48-hour rule. U.S.C.A. Const.Amend. 4. Powell v. Nevada, 1994, 114 S.Ct. 1280, 511 U.S. 79, 128
L.Ed.2d 1, onremand 930 P.2d 1123, 113 Nev. 41, rehearing denied. Arrest 70(2)

Absent a statutorily fixed period of time, a reasonable time is presumed before an arraignment must be conducted. N.R.S.
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171.178. Appearance before magistrate; release from custody b..., NV ST 171.178

171.178 . Deutscher v. State, 1979, 601 P.2d 407, 95 Nev. 669 , habeas corpus conditionally granted 884 F.2d 1152,
vacated 111 S.Ct. 1678, 500 U.S. 901, 114 L.Ed.2d 73, on remand 946 F.2d 1443 . Criminal Law 264

Prejudice

In order to be entitled to relief, defendant must show prejudice resulting from state’s delay in bringing him before
magistrate for preliminary hearing. N.R.S.171.178. Powell v. State, 1992, 838 P.2d 921, 108 Nev. 700, rehearing
denied, certiorari granted 114 S.Ct. 57,510 U.S. 811, 126 L.Ed.2d 26 , vacated 114 S.Ct. 1280,511 U.S. 79,128 L.Ed.2d 1,
onremand 930 P.2d 1123, 113 Nev. 41. Criminal Law 1166(1)

Even assuming that prisoner’s Sixth Amendment right or statutory right to speedy trial was called into play by 11-month
delay between his recapture and filing of criminal complaint charging him with felony escape from lawful confinement,
prisoner failed to show any prejudice, such as would have supported dismissal of complaint, where he did not show that he
actually suffered any detriment to his condition of incarceration, or that any such detriment resulted from delay in formally
charging him with crime of escape, rather than from appropriate prison discipline. N.R.S.171.178; U.S.C.A.
Const.Amend. 6. State v. Gattuso, 1992, 825 P.2d 569, 108 Nev. 49 . Indictments And Charging Instruments 430(1)

lllegal detention of defendant for three days beyond statutorily prescribed period of 72 hours did not deny defendant his
right to fair trial where there was no substantial prejudice by virtue of admission of any evidence extracted from defendant
during time of illegal incarceration. N.R.S.171.178. Huebner v. State, 1987, 731 P.2d 1330, 103 Nev. 29. Arrest 70(2)

Mere delay between arrest and arraignment, without some showing of prejudice to defendant’s constitutional rights, does
not deprive court of jurisdiction to proceed. N.R.S.171.178. Huebnerv. State, 1987, 731 P.2d 1330, 103 Nev. 29 .
Arrest 70(2)

Passage of time between arrest and arraignment will not alone establish deprivation of defendant’s right to speedy
arraignment; where there has been no interrogation during delay, and accused has not confessed or made incriminating
statements, delay has caused no prejudice to accused, and his rights have not been violated. N.R.S.171.178. Sheriff,
Clark County v. Berman, 1983, 659 P.2d 298, 99 Nev. 102 . Criminal Law 264

Even if statute requiring that arrested person be taken before magistrate without unnecessary delay is applicable, reversal
is not required without showing that delay caused defendant to be deprived of fair trial or caused defendant to suffer
prejudice. N.R.S.171.178,subd. 1. Bushnellv. State, 1981, 637 P.2d 529, 97 Nev. 591 . Criminal Law 1166(7)

Postconfession delay in arraignment did not retroactively result in prejudice warranting exclusion of confession, which was
otherwise voluntary. N.R.S.171.178. Deutscher v. State, 1979, 601 P.2d 407, 95 Nev. 669 , habeas corpus conditionally
granted 884 F.2d 1152, vacated 111 S.Ct. 1678, 500 U.S. 901, 114 L.Ed.2d 73, on remand 946 F.2d 1443 . Criminal Law
413.16

Absent prejudice, mere passage of time between arrest and arraignment does not constitute a deprivation of a defendant’s
rights. N.R.S.171.178. Deutscherv. State, 1979, 601 P.2d 407, 95 Nev. 669 , habeas corpus conditionally granted 884
F.2d 1152, vacated 111 S.Ct. 1678, 500 U.S. 901, 114 L.Ed.2d 73, on remand 946 F.2d 1443 . Criminal Law 264

Although defendant, who was arrested in August of 1977, was held in custody six days before his arraignment,
incriminating statement which he gave to the police after two and one-half days of detention was not inadmissible where
defendant suffered no prejudice and was constantly advised of his rights and acknowledged that he understood them.
N.R.S.171.178. 407 Criminal Law 413.16

Statute prohibiting unnecessary delay in bringing defendant before magistrate was not violated where defendant was
arrested in California upon Nevada warrant and remained in California jail for three days without being brought before
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magistrate before being charged with violations of federal law and placed in federal custody, but delay was minimal and in
no way caused by State, and defendant demonstrated no prejudice from delay. N.R.S.171.174,171.178, subd. 1.
McMichael v. State, 1978, 577 P.2d 398, 94 Nev. 184 . Arrest 70(2)

Waiver

Defendant’s waiver of his Miranda rights and confession within 48 hours of his arrest effected a waiver of his right to a
timely arraignment, and, alternatively, established that he was not prejudiced by a 14-day delay between his arrest and
arraignment, especially since he had to be extradited to Nevada and the arraignment occurred within 48 hours of his
arrival. U.S.C.A. Const.Amend. 4; N.R.S.171.178,subds. 1,3. Elvikv. State, 1998, 965 P.2d 281, 114 Nev. 883 .
Criminal Law 264 ; Criminal Law 1166(3)

Defendant waived right to appearance before magistrate within 72 hours of his arrest, by voluntarily waiving his right to
remain silent and right to attorney and making incriminating statement to police. N.R.S.171.178; U.S.C.A.
Const.Amends. 5, 6. Powellv. State, 1992, 838 P.2d 921, 108 Nev. 700, rehearing denied, certiorari granted 114 S.Ct.
57,510 U.S. 811, 126 L.Ed.2d 26 , vacated 114 S.Ct. 1280, 511 U.S. 79,128 L.Ed.2d 1, onremand 930 P.2d 1123, 113 Nev.
41 . Arrest 70(2)

Delay in arraignment is not prejudicial when a defendant has already been advised of his rights, was promptly so advised,
and voluntarily waived his rights, particularly when the delay is not so flagrant and the record is silent relative to any other
irregularities which go to the issue of voluntariness. N.R.S. 171.178. Deutscher v. State, 1979, 601 P.2d 407, 95 Nev. 669
, habeas corpus conditionally granted 884 F.2d 1152, vacated 111 S.Ct. 1678, 500 U.S. 901, 114 L.Ed.2d 73, on remand
946 F.2d 1443 . Criminal Law 1166(3)

When an accused voluntarily waives his right to silence and his right to counsel he concurrently waives his right to be
seasonably arraigned. N.R.S.171.178. Deutscher v. State, 1979, 601 P.2d 407, 95 Nev. 669 , habeas corpus conditionally
granted 884 F.2d 1152, vacated 111 S.Ct. 1678, 500 U.S. 901, 114 L.Ed.2d 73, onremand 946 F.2d 1443 . Criminal Law
264

Habeas corpus

Where defendants were released from custody immediately after arrest and neither suffered any interrogation nor made
any incriminating statements or confessions during prearraignment period, prearraignment delays of 73, 85, and 125 days
respectively did not entitle defendants to habeas corpus relief. N.R.S. 171.178. Sheriff, Clark County v. Berman, 1983,

659 P.2d 298, 99 Nev. 102. Habeas Corpus 479

Review

Where record on appeal did not disclose date of arrest, reviewing court was unable to determine whether defendant had
been brought before magistrate “without unnecessary delay.” N.R.S.171.178. Harrisv. State, 1970, 466 P.2d 850, 86
Nev. 197 . Criminal Law 1115(1)
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Versions (1)

171.178. Appearance before magistrate; release from custody by arresting officer ==
NV ST 171.178
Effective [See Text Amendments]

Enacted Legislation Laws 2001, c. 411, § 2, eff. June 5, 2001
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Editor’s and Revisor’s Notes (3)

HISTORICAL AND STATUTORY NOTES

1997 Legislation

Laws 1997, c. 678, 8 1, amended this section by inserting “otherwise” in Subsecs. 1 and 5; and inserting “178.484 and” in
Subsec. 5.

Laws 1997, c. 678, § 14, provided in part:

“1. The amendatory provisions of sections 1, 3, 4 and 5 of this act do not apply to a person who is admitted to bail before
October 1, 1997.”

2001 Legislation

Laws 2001, c. 411, 8 2, amended this section by rewriting Subsec. 2, which previously read:

“A private person making an arrest without a warrant shall take the arrested person without unnecessary delay before the
nearest available magistrate empowered to commit persons charged with offenses against the laws of the State of Nevada
or deliver the arrested person to a peace officer.”

2009 Legislation

Technical corrections were made to conform with Legislative Counsel Bureau revisions (2009).
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171.178. Appearance before magistrate; release from custody b..., NV ST 171.178

Context and Analysis (11)

Cross References (6)
Discovery by defendant before preliminary examination, effect of failure to permit discovery, see NRS 171.1965.
Form of bail, see NRS 178.502.
Offense committed during release on bail, bail after rearrest, see NRS 178.487.
Release on bail, see NRS 178.484.
Release without bail, see NRS 178.4851.
Right to bail before conviction, exceptions, imposition of conditions, arrest for violation of condition, see NRS 178.484.
Law Review Commentaries (1)
High-Tech Trends in Nevada Courtrooms: New Technology and Good, Old-Fashioned Collaboration Raise the Bar for Our
Courts. 23 Nev.Law. 22 (Oct. 2015). David Barker.
Encyclopedias (1)
26 Am. Jur. Proof of Facts 2d 617, False Imprisonment--Failure to Take Arrestee Before Magistrate Without
Unreasonable or Unnecessary Delay.
Other References (1)
Labor & Employment Law 679717, Samuel J. Dunkin, Plaintiff, v. Sheriff Ralph Lamb; Rex Bell, Jr.; Officer Callahan; the
Metropolitan Police Department, a Public Entity, Defendants.
Treatises and Practice Aids (1)
Courtroom Handbook on Nevada Evidence NRS 171.1965, Discovery by Defendant Before Preliminary Examination;
Material Subject to Discovery; Effect of Failure to Permit Discovery.
United States Code Annotated (1)

Arrest and commitment, federal criminal procedure, see 18 U.S.C.A. § 3041 et seq.
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171.186. Rights of defendant before preliminary examination, NV ST 171.186

[West’'s Nevada Revised Statutes Annotated
[Title 14. Procedure in Criminal Cases (Chapters 169-189)
[Chapter 171. Proceedings to Commitment
[Proceedings Before Magistrate

N.R.S. 171.186

171.186. Rights of defendant before preliminary examination

Currentness

The magistrate or master shall inform the defendant of the complaint and of any affidavit filed therewith, of the right to retain
counsel, of the right to request the assignment of counsel if the defendant is unable to obtain counsel, and of the right to have
a preliminary examination. The magistrate or master shall also inform the defendant that the defendant is not required to
make a statement and that any statement made may be used against him or her. The magistrate shall allow the defendant
reasonable time and opportunity to consult counsel, and shall admit the defendant to bail as provided in this title.

Credits

Added by Laws 1967, p. 1405. Amended by Laws 1977, p. 1571.

N.R. S.171.186, NV ST 171.186
Current through the end of the 80th Regular Session (2019)

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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171.186. Rights of defendant before preliminary examination, NV ST 171.186

Notes Of Decisions (22)

In general

The “preliminary examination” is a pretrial procedure where a magistrate determines whether the state has presented

enough evidence to establish probable cause that an offense has been committed and the defendant committed it; at the

preliminary examination, the state does not need to negate all inferences, but must present enough evidence to support a

reasonable inference that the accused committed the offense. Sheriff v. Witzenburg, 2006, 145 P.3d 1002, 122 Nev. 1056
Criminal Law 223 ; Criminal Law  238(2)

District court canvassing defendant who requests to proceed in proper person must make defendant aware of facts
essential to broad understanding of whole matter; however, court does not have obligation to give defendant specific
warnings or advisements about every rule or procedure which may be applicable. Sup.Ct.Rules, Rule 253 . Harrisv.
State, 1997, 942 P.2d 151, 113 Nev. 799 . Criminal Law 1773

In all future criminal trials involving joint representation, trial court should address each defendant personally, explain
dangers of joint representation, and inquire as to facts which might reveal conflicts. Const. Art. 1, 88; U.S.C.A.Const.
Amend. 6. Harvey v. State, 1980, 619 P.2d 1214, 96 Nev. 850 . Criminal Law 1805

Right to counsel

Preliminary hearing is “critical stage” of Nevada’s criminal process and accused is entitled to assistance of counsel.
Schnepp v. Hocker, 1970, 429 F.2d 1096 .  Criminal Law 232

Because of the adversarial nature of the preliminary examination and the risk of substantial prejudice, criminal defendants
are entitled to the Sixth Amendment right to counsel during the proceeding.  Sheriff v. Witzenburg, 2006, 145 P.3d 1002,
122 Nev. 1056 . CriminalLaw 1730

Preliminary hearing is a creature of statute, and no constitutional guaranty of assistance of counsel is necessarily involved,
or impaired by absence of counsel. N.R.S.171.188, 171.196,171.370,171.375. Payne v. Warden, Nev. State Prison,
1969, 461 P.2d 406, 85 Nev. 648 . Criminal Law 232

Failure of justice of the peace to fully advise defendant of his right to counsel and method of obtaining an appointed
attorney to represent him when he requested one deprived defendant of his constitutional right to be represented
thereafter by an attorney. N.R.S.171.370; U.S.C.A.Const. Amend. 6. Ibsenv. State, 1967, 422 P.2d 543, 83 Nev. 42..
Criminal Law  1774(2)

Right of self-representation

A criminal defendant is entitled to represent himself in whatever manner he wishes, whether that be by introducing
mitigating evidence at the penalty phase of a capital murder trial, by not introducing mitigating evidence, or even by
actively seeking the death penalty. Bridges v. State, 2000, 6 P.3d 1000, 116 Nev. 752 . Sentencing And Punishment 1737

Defendant has a constitutional right to personally make his defense. Furbay v. State, 2000, 998 P.2d 553, 116 Nev. 481 .
Criminal Law 1750

To determine whether a defendant can represent himself, courts conduct a two-part inquiry: first, the defendant must be
competent to waive his right to assistance of counsel; second, when an accused relinquishes his right to counsel, he must
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do so knowingly and intelligently. Furbay v. State, 2000, 998 P.2d 553, 116 Nev. 481 . CriminalLaw 1751 ; Criminal
Law 1762

Murder defendant waived appellate review of claim that he was denied his constitutional right to self-representation by
rejecting offered opportunity to revisit trial court’s denial of his motion for self-representation, and by expressly waiving his
right to self-representation at that time. Furbay v. State, 2000, 998 P.2d 553, 116 Nev. 481 . Criminal Law  1137(1)

Issue in determining whether warnings regarding self-representation were adequate is whether defendant competently
and intelligently chose self-representation, not whether he was able to competently and intelligently represent himself.
U.S.C.A. Const.Amend. 6. Gravesv. State, 1996, 912 P.2d 234, 112 Nev. 118 . Criminal Law 1751

Waiver

Defendant’s waiver of his right to counsel at his capital murder trial was valid, knowing, voluntary, and intelligent, even if
defendant had narcissistic personality disorder, where three experts determined that defendant was competent to proceed
and capable of representing himself, and the trial court carefully canvassed defendant and admonished him concerning the
dangers of self-representation. Bridges v. State, 2000, 6 P.3d 1000, 116 Nev. 752 . Criminal Law 1752 ; Criminal Law
1762

Trial court did not abuse discretion in granting defendant’s request to waive counsel; trial court explained hazards of
self-representation to defendant and ordered standby counsel, and there was evidence in record that defendant
understood consequences of waiver. Tanksley v. State, 1997, 944 P.2d 240, 113 Nev. 844 . Criminal Law  1770;
Criminal Law  1774(2); CriminalLaw 1836

Test of valid waiver of right to counsel is not whether specific warnings or advertisements were given, but whether record
as whole demonstrates that defendant understood disadvantages of self-representation, including risks and complexities of
particular case. Harris v. State, 1997, 942 P.2d 151, 113 Nev. 799. Criminal Law 1751

Defendant knowingly and intelligently waived right to counsel, where judge repeatedly warned defendant of dangers and
disadvantages of self-representation, and explicitly outlined many of them. U.S.C.A. Const.Amend. 6. Gravesv. State,
1996, 912 P.2d 234, 112 Nev. 118 . Criminal Law  1774(2)

Trial court’s mere inquiry concerning murder defendant’s counsel of choice for second trial, which followed mistrial in
which defendant had represented himself, resulted in voluntary and intelligent waiver of right to counsel; defendant’s
counsel waiver in first trial was voluntary and intelligent, defendant had handled first case in reasonably competent
manner, defendant was educated and understood charges against him, and defendant had previously represented himself
during jury trial on robbery charges. U.S.C.A. Const.Amend. 6. Hickey v. State, 1993, 846 P.2d 289, 109 Nev. 22,
rehearing denied, certiorari denied 114 S.Ct. 169, 510 U.S. 858, 126 L.Ed.2d 129 . CriminalLaw 1752 ; Criminal Law
1774(2)

Determination of validity of waiver of right to counsel involves fact-specific inquiry focused on background, experience, and
conduct of the accused. U.S.C.A. Const.Amend. 6. Hickey v. State, 1993, 846 P.2d 289, 109 Nev. 22, rehearing denied,
certiorari denied 114 S.Ct. 169, 510 U.S. 858, 126 L.Ed.2d 129 . Criminal Law 1773

Criminal defendant need not be canvassed about dangers of self-representation each time defendant expresses desire to
represent himself, as long as waiver of right to counsel is knowingly and intelligently made. U.S.C.A. Const.Amend. 6 .
Hickey v. State, 1993, 846 P.2d 289, 109 Nev. 22 , rehearing denied, certiorari denied 114 S.Ct. 169, 510 U.S. 858, 126
L.Ed.2d 129. Criminal Law 1773

Defendant’s waiver of counsel was intelligently and voluntarily made subsequent to adequate canvass; both justice court,
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at preliminary hearing, and district court, before trial, canvassed defendant and advised him about habitual criminal
punishment which state was seeking, and defendant signed form which stated that he could not claim after trial that he did
not have adequate representation of counsel. U.S.C.A. Const.Amend. 6. Arajakis v. State, 1992, 843 P.2d 800, 108 Nev.
976 , rehearing denied. Criminal Law 1752

While accused must understand dangers and disadvantages of self-representation, trial court need not explain elements of
charged offense or possible defenses when canvassing defendant regarding waiver of counsel. U.S.C.A. Const.Amend. 6.
Arajakis v. State, 1992, 843 P.2d 800, 108 Nev. 976 , rehearing denied. Criminal Law 1773

Before a waiver of constitutional right to counsel is knowing and intelligent, the defendant should be made aware of the
dangers and disadvantages of self-representation so that the record will establish that he knows what he is doing and that
his choice is made with open eyes. Anderson v. State, 1982, 654 P.2d 1026, 98 Nev. 539 . Criminal Law 1751
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171.186. Rights of defendant before preliminary examination, NV ST 171.186

Editor’s and Revisor’s Notes (1)

HISTORICAL AND STATUTORY NOTES

2009 Legislation

Technical corrections were made to conform with Legislative Counsel Bureau revisions (2009).



171.186. Rights of defendant before preliminary examination, NV ST 171.186

Context and Analysis (17)

Treatises and Practice Aids (1)

4 Criminal Procedure, Second Edition § 14.2(e), Waiver and Demand.

United States Supreme Court (16)

Counsel generally,
Counsel, liberty interest in practicing a profession, search of attorney during grand jury testimony of client,
due process, see Conn v. Gabbert, U.S.Cal.1999, 119 S.Ct. 1292, 526 U.S. 286, 143 L.Ed.2d 399.
Attachment of right to counsel,
In general,
Psychiatric examination on future dangerousness, death penalty cases, see Satterwhite v.
Texas, U.S5.Tex.1988, 108 S.Ct. 1792, 486 U.S. 249, 100 L.Ed.2d 284, on remand 759
S.W.2d 436.
Time of attachment of right to counsel, see U.S. v. Gouveia, U.S.Cal.1984, 104
S.Ct. 2292, 467 U.S. 180, 81 L.Ed.2d 146, on remand 738 F.2d 1068, on remand
810 F.2d 907.
Initiation of criminal proceedings,
Identification of defendant after initiation of adversary criminal proceedings in the
absence of counsel, see Moore v. lllinois, U.S.11.1977, 98 S.Ct. 458, 434 U.S. 220, 54
L.Ed.2d 424, on remand 577 F.2d 411.
Invocation of right to counsel,
In general,
Disclosure by police of attorney’s efforts to reach defendant, see Moran v. Burbine, 1986,
106 S.Ct. 1135, 475 U.S. 412, 89 L.Ed.2d 410.
Post-request questioning or interrogation,
Interrogation by police after assertion of right to counsel at arraignment or similar
proceeding, waiver, see Michigan v. Jackson, U.S.Mich.1986, 106 S.Ct. 1404, 475 U.S. 625,
89 L.Ed.2d 631.
Invocation of right, muteness at preliminary hearing, court-ordered
appointment of counsel, subsequent interrogation, see Montejo v. Louisiana,
U.S.La.2009, 129 S.Ct. 2079, 173 L.Ed.2d 955.
Invocation of right, subsequent police-initiated conversation,
impeachment, see Michigan v. Harvey, U.S.Mich.1990, 110 S.Ct.
1176, 494 U.S. 344, 108 L.Ed.2d 293.
Post-request responses to further interrogation, clarity of
initial request for counsel, see Smith v. lllinois,
U.S.111.1984, 105 S.Ct. 490, 469 U.S. 91, 83 L.Ed.2d 488.
Retroactive application, interrogation after
invocation of right to counsel, see Solem v.
Stumes, 1984, 104 S.Ct. 1338, 465 U.S. 638, 79
L.Ed.2d 579, on remand 752 F.2d 317.
Pretrial right to counsel,
In general,
Right to counsel, inevitable discovery exception to exclusionary rule, post-arrest
interrogation, see Nix v. Williams, U.S.lowa1984, 104 S.Ct. 2501, 467 U.S. 431, 81 L.Ed.2d
377, on remand 751 F.2d 956.
Custodial interrogation,
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171.186. Rights of defendant before preliminary examination, NV ST 171.186

Agreement with counsel not to interrogate client while being transported, see Brewer v.
Williams, U.S.lowa1977, 97 S.Ct. 1232, 430 U.S. 387, 51 L.Ed.2d 424, rehearing denied 97
S.Ct. 2200, 431 U.S. 925, 53 L.Ed.2d 240, on remand 285 N.W.2d 248.
Right to separate counsel,
Codefendants’ conflict of interest, see Holloway v. Arkansas, 1978, 98 S.Ct. 1173, 435 U.S. 475, 55 L.Ed.2d 426.
Conflict of interest arising from multiple representation, see Cuyler v. Sullivan, U.S.Pa.1980, 100 S.Ct. 1708,
446 U.S. 335, 64 L.Ed.2d 333, on remand 631 F.2d 14.
Waiver of right to counsel,
Choice of counsel, waiver of conflicts of interest from joint representation, see Wheat v. U.S., U.S.Cal.1988,
108 S.Ct. 1692, 486 U.S. 153, 100 L.Ed.2d 140, rehearing denied 108 S.Ct. 2918, 487 U.S. 1243, 101 L.Ed.2d
949,
Post-indictment confessions, waiver, adequacy of Miranda warnings, see Patterson v. Illinois, U.S.11.1988, 108
S.Ct. 2389, 487 U.S. 285, 101 L.Ed.2d 261.
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173.155. Form of warrant; fixing and endorsement of amount of bail, NV ST 173.155

[West’'s Nevada Revised Statutes Annotated
[Title 14. Procedure in Criminal Cases (Chapters 169-189)
[Chapter 173. Indictment and Information
[Warrants and Summonses

N.R.S. 173.155

173.155. Form of warrant; fixing and endorsement of amount of bail

Currentness

The form of the warrant shall be as provided in NRS 171.108 except that it shall be signed by the clerk, it shall describe the
offense charged in the indictment or information and it shall command that the defendant be arrested and brought before the
court. The amount of bail may be fixed by the court and endorsed on the warrant.

Credits

Added by Laws 1967, p. 1414.

N. R. S. 173.155, NV ST 173.155
Current through the end of the 80th Regular Session (2019)

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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173.195. Execution of warrant and service of summons, NV ST 173.195

[West’'s Nevada Revised Statutes Annotated
[Title 14. Procedure in Criminal Cases (Chapters 169-189)
[Chapter 173. Indictment and Information
[Warrants and Summonses

N.R.S. 173.195

173.195. Execution of warrant and service of summons

Currentness

The warrant shall be executed or the summons served as provided in NRS 171.114, 171.118 and 171.122. A summons to a
corporation shall be served as provided in NRS 171.122. The officer executing the warrant shall bring the arrested person
promptly before the court or, for the purpose of admission to bail, before a magistrate.

Credits

Added by Laws 1967, p. 1414.

N. R. S. 173.195, NV ST 173.195
Current through the end of the 80th Regular Session (2019)

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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173.195. Execution of warrant and service of summons, NV ST 173.195

Notes Of Decisions (1)

Construction and application

Statute providing that, after arrest upon bench warrant issued pursuant to indictment, arrested person must either be
brought promptly before court or before magistrate for the purposes of admission to bail does not designate time within
which arraignment must take place. N.R.S.173.195. Tellis v. Sheriff of Clark County, 1969, 459 P.2d 364, 85 Nev. 557 .
Criminal Law 264
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178.498. Amount, NV ST 178.498

Context and Analysis (2)

Law Review Commentaries (1)

Review of Selected Nevada Legislation (1985 Session). 1985 Pac.L.J.Rev.Nev.Legis. 99.

United States Supreme Court (1)

Amount of bail,
Excessive bail, pretrial detention on grounds of future dangerousness, see U.S. v. Salerno, U.S.N.Y.1987, 107
S.Ct. 2095, 481 U.S. 739, 95 L.Ed.2d 697, on remand 829 F.2d 345.



178.4851. Release without bail; imposition of conditions; arrest for..., NV ST 178.4851

KeyCite Red Flag - Severe Negative Treatment
Unconstitutional or PreemptedHeld Unconstitutional by Valdez-Jimenez v. Eighth Judicial District Court in and for County of Clark, Nev., Apr. 09, 2020

[West’s Nevada Revised Statutes Annotated
[Title 14. Procedure in Criminal Cases (Chapters 169-189)
[Chapter 178. General Provisions (Refs & Annos)
[Bail (Refs & Annos)

N.R.S. 178.4851
178.4851. Release without bail; imposition of conditions; arrest for violation of condition

Effective: October 1, 2007

Currentness

1. Upon a showing of good cause, a court may release without bail any person entitled to bail if it appears to the court that it
can impose conditions on the person that will adequately protect the health, safety and welfare of the community and ensure
that the person will appear at all times and places ordered by the court.

2. In releasing a person without bail, the court may impose such conditions as it deems necessary to protect the health, safety
and welfare of the community and to ensure that the person will appear at all times and places ordered by the court,
including, without limitation, any condition set forth in subsection 11 of NRS 178.484.

3. Upon a showing of good cause, a sheriff or chief of police may release without bail any person charged with a
misdemeanor pursuant to standards established by a court of competent jurisdiction.

4. Before a person may be released without bail, the person must file with the clerk of the court of competent jurisdiction a
signed document stating that:

(a) The person will appear at all times and places as ordered by the court releasing the person and as ordered by any court
before which the charge is subsequently heard,;

(b) The person will comply with the other conditions which have been imposed by the court and are stated in the document;

(c) If the person fails to appear when so ordered and is taken into custody outside of this State, the person waives all rights
relating to extradition proceedings; and
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(d) The person understands that any court of competent jurisdiction may revoke the order of release without bail and may
order the person into custody or require the person to furnish bail or otherwise ensure the protection of the health, safety and
welfare of the community or the person’s appearance.

5. If a jurisdiction incurs any costs in returning a person to the jurisdiction to stand trial, the person failing to appear is
responsible for paying those costs as restitution.

6. An order issued pursuant to this section that imposes a condition on a person who is released without bail must include a
provision ordering a law enforcement officer to arrest the person if the law enforcement officer has probable cause to believe
that the person has violated a condition of release.

Credits

Added by Laws 1981, p. 1584. Amended by Laws 1987, p. 454; Laws 1997, c. 678, § 4; Laws 2001, c. 268, § 9; Laws 2007,
c. 26, 8 2; Laws 2007, c. 276, § 6.

N. R. S. 178.4851, NV ST 178.4851
Current through the end of the 80th Regular Session (2019)

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Notes Of Decisions (6)

Validity

Statute which grants a sheriff or chief of police the discretion of releasing, without bail, a person who has been arrested and
charged with a misdemeanor provided that person has had no prior convictions is valid. N.R.S. 178.484 , subd. 3.
Application of Floyd, 1976, 413 F.Supp. 574 . Bail 48

Statutory requirement of a showing of good cause before a person may be released without bail is unconstitutional as
undermining the constitutional right to nonexcessive bail and effectively relieving the State of its burden of proving that bail
is necessary to ensure the defendant’s appearance or protect the community. Valdez-Jimenez v. Eighth Judicial District
Court in and for County of Clark, 2020, 460 P.3d 976 . Bail 42; Bail = 49(4); Sentencing and Punishment 1529

The unconstitutional statutory requirement of a showing of “good cause” to be released without bail could be severed from
remainder of statute, since the remaining portion of the statute could be given legal effect and accorded with the legislative
intent that an individual may be released without bail if other nonmonetary conditions were sufficient. Valdez-Jimenez v.
Eighth Judicial District Court in and for County of Clark, 2020, 460 P.3d 976 . Statutes  1535(6)

In general

Weight of evidence against accused is to be accorded less weight than other factors in considering what conditions of
release will reasonably assure defendant’s appearance in court. 18 U.S.C.A. § 3146(b). U. S.v. Birges, 1981, 523 F.Supp.
468 . Bail 425

Consideration must be given to factors which magistrate utilizes in deciding what conditions of release will reasonably
assure defendant’s appearance in court. 18 U.S.C.A. § 3146(b) . U.S.v. Birges, 1981, 523 F.Supp. 468. Bail 425

An arrestee does not have a right to be released in any given situation without bail. = Application of Floyd, 1976, 413
F.Supp.574. Bail 40
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Versions (2)

178.4851. Release without bail; imposition of conditions; arrest for violation of condition =
NV ST 178.4851
Effective October 1, 2007

Enacted Legislation Laws 2007, c. 276, 8§ 6

Prior Versions (1)

178.4851. Release without bail; imposition of conditions; arrest for violation of condition
NV ST 178.4851
Effective [See Text Amendments] to September 30, 2007

Enacted Legislation Laws 2001, c. 268, § 9, eff. Oct. 1, 2001
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Editor’s and Revisor’s Notes (4)

HISTORICAL AND STATUTORY NOTES

1997 Legislation

Laws 1997, c. 678, 8 4, amended this section by inserting “it can impose conditions on the person that will adequately
protect the health, safety and welfare of the community and ensure that” in Subsec. 1; inserting “protect the health, safety
and welfare of the community and to” and “, including, without limitation, any condition set forth in subsection 6 of  NRS
178.484 ”in Subsec. 2; inserting “the protection of the health, safety and welfare of the community or” in Subsec. 4(d);
and adding Subsec. 6.

Laws 1997, c. 678, 8 14, provided in part:

“1. The amendatory provisions of sections 1, 3, 4 and 5 of this act do not apply to a person who is admitted to bail before
October 1, 1997.”

2001 Legislation

Laws 2001, c. 268, 8§ 9, amended this section by substituting “subsection 8” for “subsection 7” in Subsec. 2.
Laws 2001, c. 268, 8 11, provided:

“The amendatory provisions of this act do not apply to a person who is admitted to bail before October 1, 2001.”
2007 Legislation

Technical corrections were made to conform with Legislative Counsel Bureau revisions (2007).

Laws 2007, c. 26, 8§ 2, amended this section by substituting “subsection 10” for “subsection 8” in Subsec. 2; and making
nonsubstantive changes.

Laws 2007, c. 276, 8 6, amended this section by substituting “subsection 9” for “subsection 8” in Subsec. 2.
2009 Legislation

Technical corrections were made to conform with Legislative Counsel Bureau revisions (2009).
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Context and Analysis (7)

Cross References (5)

Additional penalties, generally, see NRS 193.163 et seq.

Classification of crimes, see NRS 193.120.

Prohibited act for which no penalty imposed deemed misdemeanor, see NRS 193.170.
Punishment for attempted crimes, see NRS 193.330.

Punishment of misdemeanors, see NRS 193.150.

Law Review Commentaries (2)

A Defendant’s Right to Bail. 25 Nev.Law. 30 (Nov. 2017). Jordan A. Davis.
Review of Selected Nevada Legislation (1981 Session). 1981 Pac.L.J.Rev.Nev.Legis. 69.
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[West’'s Nevada Revised Statutes Annotated
[Title 14. Procedure in Criminal Cases (Chapters 169-189)
[Chapter 178. General Provisions (Refs & Annos)
[Bail (Refs & Annos)

N.R.S. 178.4853

178.4853. Factors considered before release without bail

Currentness

In deciding whether there is good cause to release a person without bail, the court at a minimum shall consider the following
factors concerning the person:

1. The length of residence in the community;

2. The status and history of employment;

3. Relationships with the person’s spouse and children, parents or other family members and with close friends;

4. Reputation, character and mental condition;

5. Prior criminal record, including, without limitation, any record of appearing or failing to appear after release on bail or
without bail;

6. The identity of responsible members of the community who would vouch for the reliability of the person;

7. The nature of the offense with which the person is charged, the apparent probability of conviction and the likely sentence,
insofar as these factors relate to the risk of not appearing;

8. The nature and seriousness of the danger to the alleged victim, any other person or the community that would be posed by
the person’s release;
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9. The likelihood of more criminal activity by the person after release; and

10. Any other factors concerning the person’s ties to the community or bearing on the risk that the person may willfully fail
to appear.

Credits

Added by Laws 1981, p. 1584. Amended by Laws 1985, p. 809; Laws 1997, c. 678, § 5.

N. R. S. 178.4853, NV ST 178.4853
Current through the end of the 80th Regular Session (2019)

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Notes Of Decisions (4)

In general

In order to determine whether bail is necessary, the district court should consider first whether, given the individual
circumstances of the defendant, including his or her character and ties to the community, his or her criminal history, and
the nature of and potential sentence for the alleged offenses, release on personal recognizance or subject to nonmonetary
conditions would be sufficient to reasonably ensure the purposes of bail are met; if so, then no bail should be set, as any
amount of bail would be excessive. Valdez-Jimenez v. Eighth Judicial District Court in and for County of Clark, 2020, 460
P.3d976. Bail 42; Sentencing and Punishment 1529

If, after a consideration of all of the relevant factors, the district court finds that no combination of nonmonetary conditions
would be sufficient to reasonably ensure the defendant’s appearance or the safety of the community, then the court must
determine the amount of bail that is necessary, and for this determination, the court must take into consideration the
defendant’s financial resources as well as the other factors relevant to the purposes of bail. Valdez-Jimenez v. Eighth
Judicial District Court in and for County of Clark, 2020, 460 P.3d 976 . Bail 51

Actions and proceedings

Bail proceedings and amount set in the justice court do not alleviate the need for an individualized determination of an
accused’s custody status in the district court following indictment.  Valdez-Jimenez v. Eighth Judicial District Court in and
for County of Clark, 2020, 460 P.3d 976 . Criminal Law  261(1)

Presumptions and burden of proof

When State requests bail to be set, the State has the burden of proving by clear and convincing evidence that no less
restrictive alternative will satisfy its interests in ensuring the defendant’s presence and the community’s safety.
Valdez-Jimenez v. Eighth Judicial District Court in and for County of Clark, 2020, 460 P.3d 976 . Bail = 49(3.1)
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Editor’s and Revisor’s Notes (3)

HISTORICAL AND STATUTORY NOTES

1997 Legislation
Laws 1997, c. 678, 8 5, amended this section by substituting “the alleged victim, any other” for “any” in Subsec. 8.
Laws 1997, c. 678, 8 14, provided in part:

“1. The amendatory provisions of sections 1, 3, 4 and 5 of this act do not apply to a person who is admitted to bail before
October 1, 1997.”

2009 Legislation
Technical corrections were made to conform with Legislative Counsel Bureau revisions (2009).
2017 Legislation

Technical corrections were made to conform with Legislative Counsel Bureau revisions (2017).
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81 Nev. 495
Supreme Court of Nevada.

Application of Carl D. WHEELER for a Writ of
Habeas Corpus.

No. 4983.

I
Oct. 19, 1965.

Synopsis

Habeas corpus proceeding by prisoner seeking release on
bail pending murder trial. The Second Judicial District
Court, Washoe County, John E. Gabrielli, J., denied
relief, and the prisoner appealed. The Supreme Court,
Thompson, J., held that determination that testimony of
police officer relating dying declaration of victim that
defendant shot him without provocation was sufficient to
meet constitutional standard of evident proof or great
presumption sufficient to justify denial of bail to
defendant indicted for murder was not abuse of discretion.

Order affirmed.

Attorneys and Law Firms
*496 **715 Carl F. Martillaro, Carson City, for applicant.

Harvey Dickerson, Atty. Gen., State of Nevada, Carson
City, William J. Raggio, Washoe County Dist. Atty., R.
Gaynor Berry, Deputy Dist. Atty., Reno, for respondent.

Opinion

*497 THOMPSON, Justice.

By application for habeas corpus to the district court, Carl
Wheeler sought release on bail, pending his trial *498 for
murder. The procedure is authorized by NRS 34.530. That
court denied habeas relief and this appeal followed. NRS
34.380(3). We heard oral arguments eleven days before
trial was to commence in the district court. Accordingly,
we departed from normal practice and decided the appeal
that day, September 17, 1965, affirming the order entered
below. This opinion is in explanation of our ruling.

The appeal is mainly concerned with the quantum of
proof needed to satisfy the constitutional standard for bail
in a capital case. Nev.Const. art. 1, § 7, provides that *All
persons shall be bailable by sufficient sureties; unless for
Capital Offences when the proof is evident, or the
presumption great.’ Using the quoted language
conversely, the legislature has provided that ‘No person
shall be admitted to bail where he is charged with an
offense punishable with death when the proof is evident
or the presumption great,” NRS 178.025, and has invested
the court with discretion to evaluate the proof “in all cases
where the punishment is death,” NRS 178.020. Here the
murder prosecution was initiated by grand jury
indictment. The proceedings before that body were secret
(NRS 172.320-172.340; see also dictum Victoria v.
Young, 80 Nev. 279, 392 P.2d 509) and not available for
court evaluation on the habeas hearing for release on bail.
Because of this fact the state offered some evidence to
implicate the accused, which was not controverted. That
evidence was the testimony of a police officer who related
what is claimed to be the dying declaration of the
deceased that Wheeler shot him without provocation. It
was contended below, and here, that such evidence,
standing alone, does not meet the constitutional standard
of evident proof or great presumption. The foundation for
the officer’s testimony is questioned, and also the credit to
be accorded the deceased’s statement as related by the
officer. We hold that the lower court, in the exercise of its
discretion, could properly conclude that the constitutional
standard was satisfied.

1. Our resolution of this appeal must begin with the
obvious emphasis of the constitutional provision for bail.
*499 Again the words are: ‘All persons shall be bailable
by sufficient sureties; unless for Capital Offences when
the proof is evident, or the presumption great.” Those
words favor bail and are consonant with the presumption
of innocence. State v. Konigsberg, 33 N.J. 367, 164 A.2d
740, 89 A.L.R.2d 345. The central thought is that
punishment should follow conviction, not precede it.
Accordingly, all offenses are bailable, including capital
offenses, as a matter of right. That right is absolute in a
non-capital case, but limited if a capital offense is
involved. The limitation-‘when the proof is evident, or the
presumption great.” Within the area of limitation a court is
invested with a judicial discretion to resolve the matter.
Our view of the constitutional emphasis is contrary to
certain expressions contained in earlier opinions of this
court. For example, in Ex parte Malley, 50 Nev. 248, 256
P. 512, 53 AL.R. 395, where the charge was
embezzlement, the court said, ‘In a proceeding of this
character the petitioner is presumed to be guilty of the
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offenses charged in the **716 indictments.” We now
reject that statement as wholly incompatible with the
presumption that an accused is innocent of the offense
charged until proven guilty and convicted. Similarly do
we reject as unsound any language in Ex parte Finlen, 20
Nev. 141, 18 P. 827, Ex parte Nagel, 41 Nev. 86, 167 P.
689, and State v. Teeter, 65 Nev. 584, 200 P.2d 657,
indicating that an accused has the burden of showing that
the proof of his guilt of a capital offense is not evident or
the presumption thereof not great when applying for
release on bail.* The burden rests upon the state to show
that the right to bail is limited rather than absolute. State
v. Konigsberg, supra; Ford v. Dilley, 174 lowa 243, 156
N.W. 513; Ex parte Thrash, 167 Tex.Cr.R. 409, 320
S.w.2d 357.

1 Cases on point are collected in the annotation, 89
A.L.R.2d 855.

To be sure, the limitation upon the right to bail is
vaguely defined. A metes and bounds description of its
scope is not possible. There are, however, significant
guidelines. A prerequisite for limiting the right to bail is
the commission of a capital offense-one which may be
punishable by death. NRS 178.025; 178.020; 175.180.
*500 An offense for which the death penalty is not
proscribed does not fall within the delimiting language.
Thus, in a homicide prosecution, only first degree murder
(NRS 200.030(4)) is affected by the constitutional
limitation. Lesser included offenses are not touched.
Therefore the initial task of the court to which the habeas
application is addressed is to examine the proof offered
by the state and deduce therefrom whether the elements of
a capital offense may exist. In discharging this task no
weight may be given the pleading-the indictment or
information-for it is not proof as contemplated by the
constitution, nor does it create a presumption of guilt.
Some competent evidence tending to prove the
commission of a capital offense must be offered before
the accused’s right to bail may be limited.

In evaluating the amount of proof needed to defeat bail
the lower court is granted broad discretion. Indeed, if its
discretion is exercised in favor of the applicant and his
release on bail is ordered, we may not review that ruling.
It is not appealable. Only when bail is denied (or the
amount fixed is excessive) may we entertain an appeal to
review the lower court’s exercise of discretion. Thus, the
issue on review is always whether the lower court abused
its discretion in denying bail. We think it apparent that, on
a habeas hearing for release on bail, the state need not
prove the accused’s guilt beyond a reasonable doubt. That
degree of proof is reserved for trial and is not what the
writers of our constitution had in mind in providing for

bail. On the other hand, the state must produce enough
evidence to satisfy the court that a capital offense has
been committed by the defendant and that resolution of
the habeas application falls within the area of its
discretion. How much evidence is ‘enough evidence’
must of necessity be resolved on a case by case basis. A
fixed rule cannot be formulated.

Once that determination is made, other information
unrelated to the guilt of the accused, but relevant to the
*501 main purpose of bail-to encourage the accused’s
presence before the court when needed and particularly at
trial-may be received to aid the court in finally resolving
the matter. We say ‘information,” (not proof, for it is not
possible to prove whether the defendant will appear at a
future time), and have in mind such matters as the prior
criminal record of the accused, if any, attempted escapes
from confinement, community associations, and
employment opportunities, which may bear upon the
probability of his presence before the court when needed.

It is within this context that we are to review the ruling
below.

2. At the bail hearing the state presented the testimony of
a Reno city police officer who had responded to a call that
a shooting had occurred in an apartment on Yori Avenue.
Upon arriving there **717 he noticed a man, known to
him as Chuck Hughes, lying on the kitchen floor. Hughes
was bleeding profusely from a gaping chest wound. He
appeared to be in extremis, and stated that he thought he
was about to die? He then briefly related the
circumstances of the shooting. Hughes died twelve days
later. The record shows an appropriate foundation *502
for the relation of Hughes’ statement as a dying
declaration, State v. Teeter, supra; Ex parte Nagel, supra;
and, if accepted as wholly true, could supply the basis for
a finding of the essential components of first degree
murder. NRS 200.030(4). Of course, the weight or credit
to be given that statement is for the jury at trial.

2 The pertinent testimony:
‘Q. Now, then, what happened after you made these
observations that you have just related?
‘A. After | entered the kitchen, and just general
observations of what | have already said, | knelt down
beside Hughes and | told him who | was. And he said,
‘Yes, | know.’
I asked him, 1 said, ‘Chuck, do you think you are going
to die?
‘And he says, ‘Yes, | think I am. | hurt awfully bad.’
‘And | asked him, | said, “Who shot you?’
‘He says, ‘Wheeler.”
‘And | says, “You mean Carl Wheeler?’
‘And he says, ‘Yes.’
‘And | asked him, “Why did he shoot you?”
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‘And he says, ‘I don’t know.” He said, ‘I just walked in
the back door and he told me he had to kill me, and he
started shooting.”

‘And | asked him, ‘Well, Chuck, did Wheeler know
that you was coming over?’

‘And he said, ‘Yes. | had called him on the phone,” and
he said, ‘I walked in the back door, and he said, ‘I’ve
got to kill you,” and then he started shooting.’

‘And | asked him again if he thought that he was going
to die, and he said, “Yes, | think that I’'m going to die.’
He said, ‘I hurt awfully bad.’

‘Q. Did you inquire of Mr. Hughes as to whether he
had any objects or guns in his hand?

‘A. | asked him if he had a gun when he entered the
house. And he said no. | asked him, | said, ‘Well, did
you make any motions as if you was going to harm Mr.
Wheeler?” And he said no. He said, ‘I was just looking
for help.’

‘Q. Now, did you have any further conversation with
him relative to his condition before the ambulances
came?

‘A. Yes. | went back over these same questions with
him three times. | talked to him about another crime
that had occurred prior to his being shot there. And at
one time just before the ambulance service
arrived-well, he kept asking for water, and | told him
that he could not have water. And he would try to move
around, and | would try to keep him as still as possible
until the ambulance arrived.

‘And just before the arrival of the ambulance he kind of
stiffened out and he asked me if | would hold his hand,
he thought that-1 think if | remember exactly the words,
I think he said, ‘I think this is it.” And I held his hand
and wiped his face with this sweat towel that had been
given to me in the presence of the other officers in the
room at that time.

‘When the ambulance service arrived, and as soon as

they attempted to load him onto the guerney [sic], he
became even more unconscious and he became even
more white than he was before.”

Before the lower court ruled, the prosecutor and defense
counsel each made comment concerning the accused’s
prior criminal record and also referred to the fact that he
was on bail from another state when the shooting at hand
took place. This information was relevant to the issue
before the court, and of value in deciding the matter. It is,
of course, preferable that such information be presented
by authenticated records (rather than by the prosecutor’s
comment) and marked as exhibits in evidence. This was
not done. However, the failure to do so is of no moment
here, for the information was conceded to be correct.

*503 The order below denying petitioner’s application
for release on bail is affirmed.

BADT, J., and ZENOFF, D. J., concur.
All Citations

81 Nev. 495, 406 P.2d 713

End of Document
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[West’'s Nevada Revised Statutes Annotated
[The Constitution of the State of Nevada
[Article 1. Declaration of Rights

N.R.S. Const. Art. 1,86

8 6. Excessive bail and fines; cruel or unusual punishments; detention of witnesses

Currentness

Excessive bail shall not be required, nor excessive fines imposed, nor shall cruel or unusual punishments be inflicted, nor
shall witnesses be unreasonably detained.

Credits

Approved and ratified 1864.

N. R. S. Const. Art. 1, 8§ 6, NV CONST Art. 1,86
Current through the end of the 80th Regular Session (2019)

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government \Works.
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8 6. Excessive bail and fines; cruel or unusual punishment..., NV CONST Art. 1, 8§ 6

Notes Of Decisions (100)

In general

Taken together, the Eighth Amendment’s prohibitions on excessive bail, excessive fines, and cruel and unusual punishments
place parallel limitations on the power of those entrusted with the criminal-law function of government. Timbs v. Indiana,
U.S.Ind.2019, 139 S.Ct. 682, 203 L.Ed.2d 11 ,onremand 134 N.E.3d12. Bail 52; Fines 1.3; Sentencing and
Punishment 1430

To ensure the accuracy of the district court’s bail assessment and to comport with procedural due process, additional
procedural safeguards are necessary before bail may be set in an amount that results in continued detention due to a
defendant’s inability to afford amount set for bail. Valdez-Jimenez v. Eighth Judicial District Court in and for County of
Clark, 2020, 460 P.3d 976 . Bail  51; Constitutional Law 4549

Although the court considered defendant’s status as a pregnant addict when it sentenced her, defendant was not
sentenced based on her status as a pregnant addict, and instead, she was sentenced based on a probation violation and
felony conviction, and as such, there was no Eighth Amendment violation, given that defendant was not sentenced based
on her drug addiction. Newman v. State, 2016, 373 P.3d 855, 132 Nev. 340, as modified. Sentencing and Punishment
1454

The felony aggravator for first-degree murder, i.e., the murder was committed while the defendant was engaged in
commission of, or in attempt to commit or flee after committing or attempting to commit, an enumerated felony, fails to
genuinely narrow death eligibility in felony-murder prosecutions and fails to reasonably justify the imposition of a more
severe sentence on the defendant compared to others found guilty of murder, and thus, it is impermissible under federal
and state constitutional provisions guaranteeing due process and banning cruel and unusual punishment to base an
aggravating circumstance in a capital prosecution on the felony upon which a felony-murder is predicated. State v. Harte,
2008, 194 P.3d 1263, 124 Nev. 969 , certiorari denied 129 S.Ct. 2431, 556 U.S. 1257, 174 L.Ed.2d 227 , appeal after new
trial 373 P.3d 98, 132 Nev. 410. Constitutional Law  4744(1) ; Sentencing and Punishment 1625

Punishment may be constitutionally impermissible if it is so disproportionate to crime for which it is inflicted that it shocks
the conscience and offends fundamental notions of human dignity. U.S.C.A.Const. Amend. 8; Const.art.1,86.
Schmidt v. State, 1978, 584 P.2d 695, 94 Nev. 665 . Sentencing And Punishment 1482

Validity of statutes

Statutory requirement of a showing of good cause before a person may be released without bail is unconstitutional as
undermining the constitutional right to nonexcessive bail and effectively relieving the State of its burden of proving that bail
is necessary to ensure the defendant’s appearance or protect the community. Valdez-Jimenez v. Eighth Judicial District
Court in and for County of Clark, 2020, 460 P.3d 976 . Bail ~ 42; Bail  49(4); Sentencing and Punishment 1529

Excessive bail

The amount of bail that is reasonable, as required by state constitution, will depend on the circumstances of the individual.
Valdez-Jimenez v. Eighth Judicial District Court in and for County of Clark, 2020, 460 P.3d 976 . Bail 51
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8 6. Excessive bail and fines; cruel or unusual punishment..., NV CONST Art. 1, 8§ 6

For bail to be reasonable, it must be imposed only where necessary to ensure the defendant’s appearance or to protect the
community; otherwise, bail will necessarily be excessive in violation of the State Constitution’s bail provisions.
Valdez-Jimenez v. Eighth Judicial District Court in and for County of Clark, 2020, 460 P.3d 976 . Bail 42 ; Sentencing and
Punishment 1529

In order to determine whether bail is necessary, the district court should consider first whether, given the individual
circumstances of the defendant, including his or her character and ties to the community, his or her criminal history, and
the nature of and potential sentence for the alleged offenses, release on personal recognizance or subject to nonmonetary
conditions would be sufficient to reasonably ensure the purposes of bail are met; if so, then no bail should be set, as any
amount of bail would be excessive. Valdez-Jimenez v. Eighth Judicial District Court in and for County of Clark, 2020, 460
P.3d 976 . Bail 42; Sentencing and Punishment 1529

Though there is no constitutional requirement that bail be in an amount the defendant can afford to pay, consideration of
how much the defendant can afford is essential to determining the amount of bail that will reasonably ensure his or her
appearance and the safety of the community. Valdez-Jimenez v. Eighth Judicial District Court in and for County of Clark,
2020, 460 P.3d976. Bail 51

Bail must not, under constitutional provision, be more than accused can be expected to give. Ex parte Malley, 1927, 256 P.
512,50 Nev. 248,53 AL.R.395. Bail 52

Prisoner’s mere inability to procure bail does not render amount excessive. Ex parte Malley, 1927, 256 P. 512, 50 Nev.
248,53 A.L.R.395. Bail 52

Bail of $100,000 held not excessive under seven indictments, including charge of embezzlement of $516,000 state funds
and securities (Rev. Laws, 88 648, 2824, 6664, 7256). Ex parte Malley, 1927, 256 P. 512, 50 Nev. 248, 53 A.L.R. 395 . Ball
52

The matters to be considered in determining a reasonable bail, requirement of excessive bail being inhibited by Const. art.
1,8 6, are that the object of bail is merely to assure the presence of accused for the trial, the nature of the offense
charged, the penalty imposable, probability of accused’s appearance, his pecuniary condition, character, and reputation,
and the likelihood of conviction. Ex parte Jagles, 1921, 195 P. 808, 44 Nev. 370. Bail 51

Even though the action of the court in raising the bail from $2,500 to $5,000 violated the spirit of Const. art. 1, § 6,
forbidding excessive bail, the matter will not be reviewed on habeas corpus, where it appeared petitioner was unable to
furnish any bail whatsoever. Application of Moriarity, 1920, 191 P. 360, 44 Nev. 164 . Habeas Corpus 469

Excessive fines

The Eighth Amendment’s Excessive Fines Clause is incorporated under the Fourteenth Amendment’s Due Process Clause,
and thus enforceable against the States, regardless of whether application of the Excessive Fines Clause to civil in rem
forfeitures is itself fundamental to the scheme of ordered liberty or deeply rooted in the Nation’s history and tradition.
Timbs v. Indiana, U.S.Ind.2019, 139 S.Ct. 682, 203 L.Ed.2d 11, onremand 134 N.E.3d 12. Constitutional Law 3858 ;
Fines 1.3

The Eighth Amendment’s Excessive Fines Clause, which protects against excessive punitive economic sanctions, is
fundamental to the scheme of ordered liberty, with deep roots in the Nation’s history and tradition, and thus the Clause is
an incorporated protection applicable to the States under the Fourteenth Amendment’s Due Process Clause. Timbs v.
Indiana, U.S.Ind.2019, 139 S.Ct. 682, 203 L.Ed.2d 11 ,onremand 134 N.E.3d12. Fines 1.3
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8 6. Excessive bail and fines; cruel or unusual punishment..., NV CONST Art. 1, 8§ 6

While ratio of 12.28:1 between award of punitive damages and the actual and potential harm caused in insurance bad faith
case would not be constitutionally excessive in insurance bad faith case as insurer’s conduct, which involved misconduct
undertaken to augment profit, targeted at the physically, mentally, emotionally, and financially vulnerable and involved
repeated instances of misconduct deliberately, intentionally, maliciously, engaged in with trickery and deceit, was
reprehensible, Nevada law required that ratio be reduced to no more than 9:1; scaling back the ratio would give insurer
some credit for the ameliorative impact, if any, of its regulatory settlement agreements and prior payments to insured.
Merrick v. Paul Revere Life Ins. Co., 2008, 594 F.Supp.2d 1168. Damages 94.6; Damages 94.8

Ratio of 8.18:1 between award of punitive damages and the actual and potential harm caused in insurance bad faith case
was not constitutionally excessive in insurance bad faith case where insurer’s conduct was highly reprehensible without
substantial ameliorative behavior, the conduct was engaged in for profit and targeted thousands of vulnerable individuals
and put hundreds of thousands at risk, it was repeated, and involved malice, trickery and deceit and was not the product of
accident; appropriate denominator consisted of first trial judgment brought to present value to which would be added the
post-trial benefits paid to insured under reservation of rights. Merrick v. Paul Revere Life Ins. Co., 2008, 594 F.Supp.2d
1168. Damages 94.6; Damages 94.8

Under Nevada law, ratio between awards of punitive damages and the actual and potential harm caused in insurance bad
faith case would not be reduced because of insurers’ prior payments to insured and regulatory settlements; insurers’ prior
payments of what they owed were made only after they were found liable for bad faith, and were made pursuant to
reservation of rights, and insurers entered the regulatory settlements for their own financially motivated reasons. Merrick
v. Paul Revere Life Ins. Co., 2008, 594 F.Supp.2d 1168 . Damages 94.6

In cases where there are significant economic damages but behavior is not particularly egregious, a ratio of upto 4 to 1
between an award of punitive damages and the actual harm caused serves as a good proxy for the limits of constitutionality
of punitive damages award, however, in cases with significant economic damages and more egregious behavior, a
single-digit ratio higher than 4 to 1 might be constitutional; in cases where there are insignificant economic damages and
the behavior is particularly egregious, a single-digit ratio may not be a good proxy for constitutionality. Merrick v. Paul
Revere Life Ins. Co., 2008, 594 F.Supp.2d 1168 . Damages 94.6; Damages 94.8

Fifty thousand dollar fine imposed upon drug defendant, in accordance with minimum statutory requirements, was not
unconstitutionally excessive. U.S.C.A. Const.Amend. 8; Const. Art. 1,8 6; N.R.S.453.3385, subd. 1. Wischmeier v.
State, 1991, 811 P.2d 1307, 107 Nev. 371. Controlled Substances  100(2)

Municipal code provision authorizing imposition of penalty upon business, determined to have misrepresented its status as
sexually oriented business in application for business licenses, was invalid, as it vested city officials with unlimited discretion
to establish fines and posed great risk of excessive fines. Const. Art.1,§ 6. City of Las Vegas v. Nevada Industries, Inc.,
1989, 772 P.2d 1275, 105 Nev. 174 . Licenses  7(1); Licenses  7(9)

Portions of penalty provision of municipal business license ordinances determined to be invalid for failing to establish valid
maximum fine could be severed without defeating objectives of ordinance and, therefore, validity of remaining portions of
ordinance would be sustained. Const. Art. 1,8 6. City of Las Vegas v. Nevada Industries, Inc., 1989, 772 P.2d 1275, 105
Nev. 174 . Licenses  7(9); Municipal Corporations  111(4)

Sentence of fine of $500 imposed on district attorney who was also removed from office, upon conviction of neglect of duty
based on failure to turn over to county $273.41 which had been intrusted to him as district attorney, did not violate
constitutional provision prohibiting imposition of unreasonable fine and “cruel and unusual punishment.” Const. art. 1, §
27 . Wood v. State, 1939, 96 P.2d 441, 59 Nev. 445 , rehearing denied 99 P.2d 644, 59 Nev. 445 , motion denied 104
P.2d 187, 60 Nev. 139 . Sentencing And Punishment 1560

Death penalty
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State death-row inmate failed to offer evidence that his proposed alternative method of execution, which would use
nitrogen hypoxia as a lethal gas instead of Missouri’s single-drug protocol for lethal injection using the sedative
pentobarbital, was feasible and readily implemented, in § 1983 action asserting as-applied challenge under Eighth
Amendment’s prohibition of cruel and unusual punishments; inmate offered no evidence on essential questions like how
nitrogen gas should be administered, in what concentration, how quickly and how long it should be introduced, or how the
State might ensure the safety of the execution team, including protecting them against the risk of gas leaks. Bucklew v.
Precythe, 2019, 139 S.Ct. 1112, 203 L.Ed.2d 521 . Constitutional Law 656 ; Constitutional Law 657

Refusal to allow state death-row inmate to conduct discovery in order to learn the identities of members of the lethal
injection execution team, to depose team members, or to inquire into their qualifications, training, and experience, was not
an abuse of discretion, in prisoner’s § 1983 action asserting Eighth Amendment challenge to state’s lethal injection
protocol; discovery into such granular matters was not relevant because prisoner argued that there was no way he could be
constitutionally executed by lethal injection, even with modifications to the State’s lethal injection protocol. Bucklew v.
Precythe, 2019, 139 S.Ct. 1112, 203 L.Ed.2d 521 . Sentencing And Punishment 1796

State death-row inmate failed to offer evidence that his proposed alternative method of execution, which involved using
nitrogen hypoxia as a lethal gas instead of Missouri’s single-drug protocol for lethal injection using the sedative
pentobarbital, would significantly reduce the allegedly substantial risk of severe pain, in § 1983 action asserting as-applied
challenge under Eighth Amendment’s prohibition of cruel and unusual punishments, alleging that inmate’s medical
condition from the disease cavernous hemangioma, which caused vascular tumors, i.e., clumps of blood vessels, to grow in
his head, neck, and throat, could cause him to experience pain during a semiconscious twilight stage between the
pentobarbital starting to take effect and the pentobarbital rendering him fully unconscious. Bucklew v. Precythe, 2019,
139 S.Ct. 1112, 203 L.Ed.2d 521 . Sentencing and Punishment 1796

A state death-row inmate asserting an as-applied constitutional challenge, under the Eighth Amendment’s prohibition of
cruel and unusual punishments, to a State’s method of execution must meet the same standard that would apply to a facial
challenge under , 128 S.Ct. 1520, and , 135 S.Ct. 2726 , by showing an alternative that is feasible and readily
implemented and that in fact significantly reduces a substantial risk of severe pain, which the State has refused to adopt
without a legitimate penological reason. Bucklew v. Precythe, 2019, 139 S.Ct. 1112, 203 L.Ed.2d 521 . Sentencing and
Punishment 1796

The Constitution allows capital punishment, because death was the standard penalty for all serious crimes at the time of
the founding, the later addition of the Eighth Amendment did not outlaw the practice, and the Fifth Amendment, added to
the Constitution at the same time as the Eighth Amendment, expressly contemplates that a defendant may be tried for a
capital crime and deprived of life as a penalty, so long as proper procedures are followed. Bucklew v. Precythe, 2019, 139
S.Ct. 1112, 203 L.Ed.2d 521 . Sentencing And Punishment 1796

Supreme Court was at least unsure whether the state court relied on an incorrect view of the law, i.e., that only delusions,
and not dementia, could support a finding under the Eighth Amendment of mental incompetency to be executed, and thus,
the Supreme Court would vacate the state court’s judgment that state prisoner, who had suffered a series of strokes and
had been diagnosed with vascular dementia with attendant disorientation and confusion, cognitive impairment, and
memory loss, was competent to be executed, and would remand to the state court for renewed consideration of state
prisoner’s competency, assuming that the state set a new execution date after the Supreme Court had stayed the prisoner’s
scheduled execution while prisoner’s certiorari petition was pending. Madison v. Alabama, 2019, 139 S.Ct. 718, 203
L.Ed.2d 103. Federal Courts  3216(2)

The Constitution forbids imposition of the death penalty if the sentencing judge or jury is precluded from considering, as a
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mitigating factor, any aspect of a defendant’s character or record and any of the circumstances of the offense that the
defendant proffers as a basis for a sentence less than death. Smith v. Spisak, 2010, 130 S.Ct. 676, 558 U.S. 139, 175
L.Ed.2d 595 . Sentencing and Punishment 1757

Instructions and jury forms at penalty phase of capital murder trial did not unconstitutionally require jury to consider in
mitigation only those factors that jury unanimously found to be mitigating; jury instructions and forms made clear that, to
recommend a death sentence, jury had to find, unanimously and beyond a reasonable doubt, that each of the aggravating
factors outweighed any mitigating circumstances, but instructions did not say that jury must determine the existence of
each individual mitigating factor unanimously, neither the instructions nor the forms said anything about how, or even
whether, jury should make individual determinations that each particular mitigating circumstance existed and instead they
focused only on the overall balancing question, and instructions repeatedly told jury to “conside[r] all of the relevant
evidence.” Smith v. Spisak, 2010, 130 S.Ct. 676, 558 U.S. 139, 175 L.Ed.2d 595 . Sentencing and Punishment 1780(3)

State death row inmate’s claim that particular method of lethal injection planned for his execution, namely sequential
injections of sodium pentothal, pancuronium bromide and potassium chloride, constituted cruel and unusual punishment,
was cognizable via § 1983, and did not have to be brought via habeas corpus petition; claim did not challenge sentence
itself, since state statute mandating use of lethal injections did not specify particular injection procedure and inmate
conceded existence of constitutional alternative procedures, and thus barring use of planned method would not necessarily
prevent state from executing inmate. Hill v. McDonough, 2006, 126 S.Ct. 2096, 547 U.S. 573, 165 L.Ed.2d 44, on remand
462 F.3d 1313. Civil Rights  1088(5) ; Civil Rights  1311; HabeasCorpus 342

Mills decision, that jury instructions in capital murder case that could be understood to prevent consideration of mitigating

circumstances if jury was not unanimous in finding existence of such circumstances were unconstitutional, was not

watershed rule of criminal procedure implicating fundamental fairness, for purpose of meeting Teague’s watershed rule

exception for nonretroactivity of new rules of criminal procedure in habeas proceedings; although Mills was directed

toward avoiding potentially arbitrary impositions of the death sentence, prior Eighth Amendment precedent concerning

capital sentencing was also directed toward that end. Beard v. Banks, 2004, 124 S.Ct. 2504, 542 U.S. 406, 159 L.Ed.2d 494
Courts  100(1)

Death sentences imposed in capital murder case involving death of three victims were not excessive; defendant made cold,
calculated decision to kill first victim for reasons that were not entirely clear, resulting in deaths of two innocent bystanders
who died trapped in blazing inferno when first victim’s vehicle struck their taxi. Harris v. State, 2018, 432 P.3d 207, 134
Nev. 877, certiorari denied 139 S.Ct. 2671, 204 L.Ed.2d 1076 . Sentencing and Punishment 1676; Sentencing and
Punishment 1683

Death penalty is not cruel and unusual punishment under either federal or state constitution. Gallego v. State, 2001, 23
P.3d 227, 117 Nev. 348, rehearing denied. Sentencing And Punishment 1612

Once the jurors determine whether or not the defendant is death-eligible, then they must consider all the relevant
evidence to determine the appropriate sentence for the defendant. Hollaway v. State, 2000, 6 P.3d 987, 116 Nev. 732.
Sentencing And Punishment 1658

Imposition of death penalty, in prosecution in which defendant pled guilty to charge of first-degree murder brought in
connection with shooting during attempted casino robbery, offended neither United States Constitution nor Nevada
Constitution. U.S.C.A.Const. Amend. 8 ; Const.art. 1,86 . Bishop v. State, 1979, 597 P.2d 273, 95 Nev. 511 ..
Sentencing And Punishment 1681
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The death penalty does not in itself violate the ban on cruel and unusual punishment. Const. art. 1, §6; U.S.C.A.Const.
Amend. 8. Shuman v. State, 1978, 578 P.2d 1183, 94 Nev. 265, vacated 571 F.Supp. 213, affirmed 791 F.2d 788,
certiorari granted 107 S.Ct. 431, 479 U.S. 948, 93 L.Ed.2d 381 , affirmed 107 S.Ct. 2716, 483 U.S. 66, 97 L.Ed.2d 56 .
Sentencing And Punishment 1612

Robbery aggravator was invalid to support defendant’s eligibility for death penalty; felony could not be used both to
establish first degree murder and to aggravate same murder to capital status, and defendant pled guilty to first degree
murder, but there was no clear indication in record that he pled guilty to willful, deliberate, and premeditated murder.
Paine v. State, 2009, 281 P.3d 1208, 125 Nev. 1068, 2009 WL 3571290, Unreported. Sentencing and Punishment 1660

“At random and without apparent motive” aggravator was invalid to support defendant’s eligibility for death penalty;
defendant’s statements to police as well as his testimony at penalty hearing indicated that defendant shot victim, at least in
part, to eliminate only witness to crime, and this was not situation where defendant chose victim without specific purpose
or objective as specific purpose was robbery. Paine v. State, 2009, 281 P.3d 1208, 125 Nev. 1068, 2009 WL 3571290,
Unreported. Sentencing and Punishment 1671

Denial of defendant’s motion to compel State to reconsider seeking death penalty did not constitute cruel and unusual
punishment; defendant did not explain how contemporary standards of decency have changed such that death penalty was
no longer acceptable under circumstances of his case, so even if State had submitted case for re-evaluation, contemporary
standards of decency would not have mandated against decision to seek death penalty. Chappell v. State, 2009, 281 P.3d
1160, 125 Nev. 1025, 2009 WL 3571279 , Unreported, certiorari denied 130 S.Ct. 2413, 559 U.S. 1110, 176 L.Ed.2d 930 .
Sentencing and Punishment 1739

Cruel or unusual punishment

State criminal procedure laws requiring consideration of offender’s age in connection with prosecutorial charging decisions
did not mitigate need for categorical rule prohibiting the imposition of a life without parole sentence on a juvenile offender
who did not commit homicide, as sentencing of a juvenile nonhomicide offender based on a subjective judgment that the
defendant’s crimes demonstrate an irretrievably depraved character would be inconsistent with the Eighth Amendment.
Graham v. Florida, 2010, 130 S.Ct. 2011, 560 U.S. 48, 176 L.Ed.2d 825, as modified. Sentencing and Punishment 1607

Eighth Amendment categorically prohibits the imposition of a life without parole sentence on a juvenile offender who did
not commit homicide; although 37 States and District of Columbia permitted sentences of life without parole for a juvenile
nonhomicide offender in some circumstances, and federal law allowed for possibility of life without parole for offenders as
young as 13, national consensus existed against imposing such sentences, given that only 12 jurisdictions nationwide
imposed life without parole sentences on juvenile nonhomicide offenders, and most of those imposed the sentence quite
rarely, life without parole was the second most severe penalty permitted, juvenile nonhomicide offenders had limited
culpability compared to adult offenders, and no legitimate penological goal, including retribution, deterrence,
incapacitation, and rehabilitation, provided an adequate justification for such a sentence. Graham v. Florida, 2010, 130
S.Ct. 2011, 560 U.S. 48, 176 L.Ed.2d 825, as modified. Sentencing and Punishment 1607

Indications that a plaintiff has a serious medical need, for purposes of Eighth Amendment claim for inadequate medical
care, include the existence of an injury that a reasonable doctor or patient would find important and worthy of comment or
treatment, the presence of a medical condition that significantly affects an individual’s daily activities, or the existence of
chronic and substantial pain.  Colwell v. Bannister, 2014, 763 F.3d 1060 . Sentencing and Punishment 1546
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Deliberate indifference, in context of Eighth Amendment claim for inadequate medical care, may appear when prison
officials deny, delay, or intentionally interfere with medical treatment, or it may be shown by the way in which prison
physicians provide medical care. Colwell v. Bannister, 2014, 763 F.3d 1060 . Sentencing and Punishment 1546

To show deliberate indifference to a plaintiff’s serious medical need, in violation of Eighth Amendment, plaintiff must show
that the course of treatment doctors chose was medically unacceptable under the circumstances and that they chose this
course in conscious disregard of an excessive risk to plaintiff's health. Colwell v. Bannister, 2014, 763 F.3d 1060 .
Sentencing and Punishment 1546

Prisoner presented no evidence that the change from three to two daily doses, without increasing the total amount of
Lithium prescribed, could have caused his Lithium toxicity, and thus he failed to show that prison physician’s failure to
implement policy allowing for the administration of three pill calls per day instead of two caused his Lithium toxicity, as
would have supported physician’s supervisory liability under § 1983 for deliberate indifference to his medical needs in
violation of the Eighth Amendment; physician’s uncontradicted declaration stated that the change in dosage had either no
effect or benefited prisoner and that his Lithium toxicity was attributable to other causes, likely dehydration resulting from
polyuria or his diet. Crowley v. Bannister, 2013, 734 F.3d 967 . Civil Rights 1358

Indifference to prisoner’s serious medical needs, as would violate the Eighth Amendment, may appear when prison officials
deny, delay or intentionally interfere with medical treatment, or it may be shown by the way in which prison officials
provide medical care. Crowley v. Bannister, 2013, 734 F.3d 967 . Sentencing and Punishment 1546

Imposition of sentence of two consecutive terms of life in prison without parole for defendant convicted of first degree
murder and battery with intent to commit sexual assault did not violate the Eighth Amendment bar on sentences that are
grossly disproportionate to the crime of conviction. Tanner v. McDaniel, 2007, 493 F.3d 1135, certiorari denied 128
S.Ct. 722,552 U.S. 1068, 169 L.Ed.2d 565 . Sentencing And Punishment 1508

Rev.Laws Nev. § 6293, authorizing trial court to compel certain criminals to submit to an operation known as vasectomy,
which destroys the power of procreation, but may be performed in a painless manner, and is otherwise harmless, violates
Const.Nev. art. 1, § 6, prohibiting cruel or unusual punishments. Mickle v. Henrichs, 1918, 262 F. 687 . Sentencing And
Punishment 1519

Defendant whose original sentence of 364 days in county jail for possession of a dangerous weapon was suspended when
defendant was placed on probation, and whose sentence was ordered to run concurrently with his sentence in a California
case, could only raise claims that arose from the amendments made to the original judgment of conviction, when
defendant filed appeal after trial court revoked probation and imposed amended sentence of 300 days in jail to run
concurrently with the California sentence, and therefore defendant could not raise claim that his original sentence
constituted cruel and unusual punishment. Jackson v. State, 2017, 410 P.3d 1004, 133 Nev. 880 . Criminal Law
1023(11)

Sentencing defendant to three consecutive terms of life imprisonment with the possibility of parole after 10 years, upon his
convictions of multiple counts of sexual assault, open or gross lewdness, and indecent exposure, premised on his use of his
position as certified nursing assistant to take advantage of multiple patients, was not cruel and unusual punishment.
Farmer v. State, 2017, 405 P.3d 114, 133 Nev. 693 . Sentencing and Punishment 648; Sentencing and Punishment 1508

Sentence of four consecutive life terms for defendant’s four convictions for sexual assault on a child, namely his daughter,
did not constitute cruel and unusual punishment under Eighth Amendment; defendant did not allege that the district court
relied on impalpable or highly suspect evidence or that the relevant statutes were unconstitutional, and the sentence
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imposed was within the parameters provided by the relevant statutes. Chavez v. State, 2009, 213 P.3d 476, 125 Nev. 328,
denial of habeas corpus affirmed 129 Nev. 1104, habeas corpus denied 2017 WL 706608 , affirmed 727 Fed.Appx.
388, 2018 WL 3030785, certiorari denied 139 S.Ct. 395, 202 L.Ed.2d 301 . Sentencing and Punishment 642; Sentencing
and Punishment 1508

The Eighth Amendment prohibits barbarous physical punishment and the unnecessary and wanton infliction of pain
without justification. Gaines v. State, 2000, 998 P.2d 166, 116 Nev. 359, certiorari denied 121 S.Ct. 138, 531 U.S. 856,
148 L.Ed.2d 90 . Sentencing And Punishment 1439; Sentencing And Punishment 1520

Statute requiring genetic marker testing for certain enumerated offenders does not violate Eighth Amendment prohibition
against cruel and unusual punishment; blood draw to secure material for test is neither barbarous nor involves wanton
physical punishment. Gaines v. State, 2000, 998 P.2d 166, 116 Nev. 359, certiorari denied 121 S.Ct. 138, 531 U.S. 856,
148 L.Ed.2d 90. Searches And Seizures 78 ; Sentencing And Punishment 1443

Sentence of life imprisonment without possibility of parole imposed on 13-year-old for murder was cruel and unusual under
the State and Federal Constitutions. Const. Art. 1, § 6; U.S.C.A. Const.Amend. 8. Naovarath v. State, 1989, 779 P.2d
944,105 Nev. 525 . Sentencing And Punishment 1495

Sentence of six years’ imprisonment imposed upon defendant who entered plea of nolo contendere to charge of indecent
or obscene exposure was not cruel or unusual punishment prohibited by Federal and State Constitutions. N.R.S. 201.220,
201.220, subd. 1(b); U.S.C.A.Const. Amend. 8; Const.art.1,86. Schmidtv. State, 1978, 584 P.2d 695, 94 Nev. 665 .
Sentencing And Punishment 1501

Statute, in effect when defendant murdered a fellow prisoner, which made the death penalty mandatory in the case of
murder committed by a person under sentence of life imprisonment without possibility of parole, did not offend the
provisions of the State or Federal Constitution prohibiting cruel and unusual punishment. Const. art. 1, 86 ;

U.S.C.A.Const. Amends. 8, 14; N.R.S.200.030. Shumanv. State, 1978, 578 P.2d 1183, 94 Nev. 265, vacated 571
F.Supp. 213, affirmed 791 F.2d 788, certiorari granted 107 S.Ct. 431, 479 U.S. 948, 93 L.Ed.2d 381 , affirmed 107 S.Ct.
2716, 483 U.S. 66, 97 L.Ed.2d 56 . Sentencing And Punishment 1624; Sentencing And Punishment 1680

Requiring convicted felon as condition of his probation to obey existing law is not cruel and unusual punishment.
U.S.C.A.Const. Amend. 8 ; Const.art.1,86. Jenningsyv. State, 1973, 511 P.2d 1048, 89 Nev. 297 . Sentencing And
Punishment 1573

Where at time of sentencing for robbery, district court was aware that defendant had “tried” narcotics, but it was indicated
that defendant could overcome the problem and defendant was granted probation on condition that he should not use,
etc., any narcotics or dangerous drugs unless prescribed and that defendant should comply with all municipal, etc., laws,
ordinances and orders, totality of circumstances including defendant’s use of heroin required revocation of probation,
notwithstanding defendant’s contention that district court when it put him on probation knew that he was narcotics addict
and decreed impossible condition of provision and that imposition of unreasonable condition followed by revocation for
predictable failure was constitutional error. N.R.S. 200.380, 453.161 ,453.330, 453.336; U.S.C.A.Const. Amend. 8 ;
Const.art. 1, §6. Jennings v. State, 1973, 511 P.2d 1048, 89 Nev. 297 . Sentencing And Punishment 1980(3); Sentencing
And Punishment 2003

Imprisonment for mental illness may be cruel and inhuman punishment. U.S.C.A.Const. Amend. 8 ; Const.art. 1,86.


https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019504645&pubNum=0004645&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029680286&pubNum=0000608&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041069399&pubNum=0000999&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044762429&pubNum=0006538&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044762429&pubNum=0006538&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2045571118&pubNum=0000708&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000073593&pubNum=0000661&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000385715&pubNum=0000708&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000385715&pubNum=0000708&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000073593&pubNum=0000661&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000385715&pubNum=0000708&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000385715&pubNum=0000708&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Browse/Home/KeyNumber/349/View.html?docGuid=NA97193204E2911DB8C22BE35EE8F8955&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.DocLink%29
https://www.westlaw.com/Browse/Home/KeyNumber/349k78/View.html?docGuid=NA97193204E2911DB8C22BE35EE8F8955&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.DocLink%29
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDVIII&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=LQ&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989129308&pubNum=0000661&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989129308&pubNum=0000661&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST201.220&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=LQ&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST201.220&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=LQ&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDVIII&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=LQ&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978130736&pubNum=0000661&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDVIII&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=LQ&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDVIII&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=LQ&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDXIV&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=LQ&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST200.030&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=LQ&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978109579&pubNum=0000661&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983143027&pubNum=0000345&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983143027&pubNum=0000345&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986130367&pubNum=0000350&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986259127&pubNum=0000708&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987077900&pubNum=0000708&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987077900&pubNum=0000708&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDVIII&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=LQ&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDVIII&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=LQ&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973124123&pubNum=0000661&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST200.380&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=LQ&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST453.336&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=LQ&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDVIII&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=LQ&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973124123&pubNum=0000661&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDVIII&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=LQ&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970131543&pubNum=0000661&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0

8 6. Excessive bail and fines; cruel or unusual punishment..., NV CONST Art. 1, 8§ 6

Maatallah v. Warden, Nev. State Prison, 1970, 470 P.2d 122, 86 Nev. 430 . Sentencing And Punishment 1454

Neither habeas corpus nor remedies under postconviction remedy act were available to petitioner who asserted that he
was brutally beaten by warden of prison in violation of federal and state constitutional provisions forbidding cruel and
unusual punishments. Const. art. 1,86 ; U.S.C.A.Const. Amends. 8, 14; N.R.S.34.360-34.680,177.315-177.385.
Rogers v. Warden, Nev. State Prison, 1968, 445 P.2d 28, 84 Nev. 539 . Criminal Law  1557(3) ; Habeas Corpus 513

State prisoner’s estate plausibly alleged supervisory officials’ culpable action or inaction in training, supervision, or control
of subordinates, acquiescence in constitutional deprivations, or conduct showing reckless or callous indifference to rights of
others, as required for supervisory liability under § 1983 for Eighth Amendment excessive force violation arising from fatal
shooting of prisoner when corrections officers responded to prisoner’s altercation with another prisoner, by alleging that
officials promulgated, maintained, or ratified, as well as trained, supervised, or controlled their subordinates pursuant to, a
practice, custom, and de facto policy to use live birdshot as a means of inmate control, to encourage the use of deadly force
to respond to non-deadly circumstances, and to rely primarily on shotguns to maintain prison order. Perez v. Cox, 2019,
788 Fed.Appx. 438, 2019 WL 4413261 . Civil Rights 1358

Defendant’s sentence of 24 to 60 months imprisonment following his conviction for coercion did amount to cruel and
unusual punishment, because the sentence was within the statutory sentencing range of 12 to 72 months. Collier v. State,
2016, 132 Nev. 957, 2016 WL 796992 , Unreported. Extortion 44 ; Sentencing and Punishment 1492

Imposition of a $10,000 fine did not constitute cruel and unusual punishment for defendant convicted of sexual assault and
lewdness with a child under the age of fourteen years, notwithstanding his claim of indigence; defendant failed to
demonstrate that he would not receive a portion of his monthly Veteran’s Administration benefits while incarcerated, and
state law provided procedures for defendant to request a reduction of fine or installment plan based on his financial ability
to pay. Ybarrav. State, 2013, 129 Nev. 1164, 2013 WL 5728400, Unreported. Fines 1.3; Infants  1673; Sex
Offenses 436

Sentence of seven life prison terms, two of which run consecutively, each carrying a minimum parole eligibility after ten
years, for five counts of conspiracy to obtain money under false pretenses, two counts of attempt to obtain money under
false pretenses and numerous other offenses did not constitute a cruel or unusual punishment; the sentence was within the
range imposed by statute, and the sentence did not shock the conscience. Mitchell v. State, 2013, 129 Nev. 1139, 2013
WL 5314891, Unreported, denial of post-conviction relief affirmed 2016 WL 312131. Conspiracy 51 ; False
Pretenses 331; Sentencing And Punishment 642; Sentencing And Punishment 1493; Sentencing And Punishment 1508

State prison’s policy of providing inmates with only one roll of toilet paper per week, and requiring inmates to purchase
extra toilet paper if they wished to exceed that allotment, did not amount to denial of minimal civilized measure of life’s
necessities, in violation of Eighth Amendment. Lyons v. Skolnik, 2013, 502 Fed.Appx. 712, 2013 WL 29395, Unreported,
onremand 2014 WL 3778915. Prisons 156 ; Sentencing and Punishment 1539

Sentence consisting of 13-60 months for conspiracy to commit robbery, a concurrent prison term of 35-156 months for
burglary, a concurrent prison term of 43-192 months plus a consecutive prison term of 24-192 months for deadly weapon
enhancements, and consecutive prison terms of 35-156 and 24-156 months for attempted murder with the use of a deadly
weapon, and robbery with the use of a deadly weapon, was not disproportionate or cruel or unusual; sentence fell within
the parameters provided by the relevant statutes and was not so unreasonably disproportionate to the gravity of the
offense as to shock the conscience. Reed v. State, 2012, 381 P.3d 654, 128 Nev. 929, 2012 WL 1302785 , Unreported,
habeas corpus denied 2015 WL 7432342, affirmed 692 Fed.Appx. 827, 2017 WL 2713443 . Burglary  49;
Conspiracy  51; Homicide 1567 ; Robbery  30; Sentencing and Punishment 1508

10


https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970131543&pubNum=0000661&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDVIII&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=LQ&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDXIV&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=LQ&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST34.360&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=LQ&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000363&cite=NVST34.680&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=LQ&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968130046&pubNum=0000661&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968130046&pubNum=0000661&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Browse/Home/KeyNumber/110/View.html?docGuid=NA97193204E2911DB8C22BE35EE8F8955&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.DocLink%29
https://www.westlaw.com/Browse/Home/KeyNumber/110k1557(3)/View.html?docGuid=NA97193204E2911DB8C22BE35EE8F8955&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.DocLink%29
https://www.westlaw.com/Browse/Home/KeyNumber/197/View.html?docGuid=NA97193204E2911DB8C22BE35EE8F8955&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.DocLink%29
https://www.westlaw.com/Browse/Home/KeyNumber/197k513/View.html?docGuid=NA97193204E2911DB8C22BE35EE8F8955&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.DocLink%29
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049186921&pubNum=0006538&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049186921&pubNum=0006538&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Browse/Home/KeyNumber/78/View.html?docGuid=NA97193204E2911DB8C22BE35EE8F8955&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.DocLink%29
https://www.westlaw.com/Browse/Home/KeyNumber/78k1358/View.html?docGuid=NA97193204E2911DB8C22BE35EE8F8955&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.DocLink%29
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038382508&pubNum=0000608&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038382508&pubNum=0000608&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Browse/Home/KeyNumber/164T/View.html?docGuid=NA97193204E2911DB8C22BE35EE8F8955&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.DocLink%29
https://www.westlaw.com/Browse/Home/KeyNumber/164Tk44/View.html?docGuid=NA97193204E2911DB8C22BE35EE8F8955&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.DocLink%29
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031827950&pubNum=0000608&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Browse/Home/KeyNumber/174/View.html?docGuid=NA97193204E2911DB8C22BE35EE8F8955&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.DocLink%29
https://www.westlaw.com/Browse/Home/KeyNumber/174k1.3/View.html?docGuid=NA97193204E2911DB8C22BE35EE8F8955&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.DocLink%29
https://www.westlaw.com/Browse/Home/KeyNumber/211/View.html?docGuid=NA97193204E2911DB8C22BE35EE8F8955&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.DocLink%29
https://www.westlaw.com/Browse/Home/KeyNumber/211k1673/View.html?docGuid=NA97193204E2911DB8C22BE35EE8F8955&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.DocLink%29
https://www.westlaw.com/Browse/Home/KeyNumber/352H/View.html?docGuid=NA97193204E2911DB8C22BE35EE8F8955&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.DocLink%29
https://www.westlaw.com/Browse/Home/KeyNumber/352H/View.html?docGuid=NA97193204E2911DB8C22BE35EE8F8955&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.DocLink%29
https://www.westlaw.com/Browse/Home/KeyNumber/352Hk436/View.html?docGuid=NA97193204E2911DB8C22BE35EE8F8955&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.DocLink%29
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031622895&pubNum=0000608&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031622895&pubNum=0000608&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038160210&pubNum=0000999&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Browse/Home/KeyNumber/91/View.html?docGuid=NA97193204E2911DB8C22BE35EE8F8955&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.DocLink%29
https://www.westlaw.com/Browse/Home/KeyNumber/91k51/View.html?docGuid=NA97193204E2911DB8C22BE35EE8F8955&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.DocLink%29
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029561259&pubNum=0006538&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033959961&pubNum=0000999&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Browse/Home/KeyNumber/310/View.html?docGuid=NA97193204E2911DB8C22BE35EE8F8955&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.DocLink%29
https://www.westlaw.com/Browse/Home/KeyNumber/310k156/View.html?docGuid=NA97193204E2911DB8C22BE35EE8F8955&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.DocLink%29
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027511829&pubNum=0004645&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037656925&pubNum=0000999&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041931941&pubNum=0006538&originatingDoc=NA97193204E2911DB8C22BE35EE8F8955&refType=RP&originationContext=notesOfDecisions&contextData=%28sc.DocLink%29&transitionType=NotesOfDecisionItem&VR=3.0&RS=cblt1.0
https://www.westlaw.com/Browse/Home/KeyNumber/67/View.html?docGuid=NA97193204E2911DB8C22BE35EE8F8955&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.DocLink%29
https://www.westlaw.com/Browse/Home/KeyNumber/67k49/View.html?docGuid=NA97193204E2911DB8C22BE35EE8F8955&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.DocLink%29
https://www.westlaw.com/Browse/Home/KeyNumber/91/View.html?docGuid=NA97193204E2911DB8C22BE35EE8F8955&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.DocLink%29
https://www.westlaw.com/Browse/Home/KeyNumber/91/View.html?docGuid=NA97193204E2911DB8C22BE35EE8F8955&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.DocLink%29
https://www.westlaw.com/Browse/Home/KeyNumber/91k51/View.html?docGuid=NA97193204E2911DB8C22BE35EE8F8955&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.DocLink%29
https://www.westlaw.com/Browse/Home/KeyNumber/203/View.html?docGuid=NA97193204E2911DB8C22BE35EE8F8955&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.DocLink%29
https://www.westlaw.com/Browse/Home/KeyNumber/203k1567/View.html?docGuid=NA97193204E2911DB8C22BE35EE8F8955&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.DocLink%29
https://www.westlaw.com/Browse/Home/KeyNumber/342/View.html?docGuid=NA97193204E2911DB8C22BE35EE8F8955&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.DocLink%29
https://www.westlaw.com/Browse/Home/KeyNumber/342k30/View.html?docGuid=NA97193204E2911DB8C22BE35EE8F8955&originationContext=notesOfDecisions&VR=3.0&RS=cblt1.0&transitionType=NotesOfDecisionItem&contextData=%28sc.DocLink%29

8 6. Excessive bail and fines; cruel or unusual punishment..., NV CONST Art. 1, 8§ 6

Nevada state prisoner failed to show that he was exposed to unreasonably high levels of second-hand smoke, or that prison
officials acted with deliberate indifference to his medical needs, precluding his § 1983 Eighth Amendment claim. Howard
v. Skolnik, 2010, 372 Fed.Appx. 781, 2010 WL 1253458 , Unreported, on remand 2012 WL 3656494 . Prisons 160 ;
Prisons 192 ; Sentencing and Punishment 1536; Sentencing and Punishment 1546

State prisoner’s allegations that another inmate punched prisoner in the face while voluntarily sparring in prison boxing
program were insufficient to state an Eighth Amendment excessive force claim pursuant to § 1983, where inmate was not a
state actor or acting under color of state law. Jackson v. Foster, 2010, 372 Fed.Appx. 770, 2010 WL 1252623 , Unreported.
Civil Rights ~ 1326(8)

State prison officials and guards could not have known that inmate might unexpectedly punch prisoner in face while two
were voluntarily sparring as part of prison boxing program, and therefore, were not deliberately indifferent to prisoner’s
safety in violation of the Eighth Amendment, as required for prisoner’s § 1983 claim. Jackson v. Foster, 2010, 372
Fed.Appx. 770, 2010 WL 1252623 , Unreported. Prisons 159 ; Sentencing and Punishment 1541

Prison officials alleged search of state prisoner’s cell without a camera and consequent desecration or destruction of his
religious artifacts was not cruel and unusual punishment in violation of the Eighth Amendment. Anderson v. Vare, 2009,
359 Fed.Appx. 892, 2009 WL 5125777 , Unreported, on remand 2010 WL 11623518 . Prisons  136; Prisons  152;
Sentencing and Punishment 1545; Sentencing and Punishment 1551

Consecutive prison sentences of 48 to 120 months for three counts of burglary, which were within statutory parameters,
did not constitute cruel and unusual punishment; the offenses involved defendant burglarizing various homes and taking
property valued at over $150,000 from numerous victims. Green v. State, 2009, 281 P.3d 1177, 125 Nev. 1041, 2009 WL
1491726 , Unreported. Burglary 49 ; Sentencing and Punishment 1508

Sentence of four-years’ imprisonment following guilty plea to one count of possession of a controlled substance with intent
to sell, a category D felony, was not unconstitutionally harsh and disproportionate; sentence imposed was within the
parameters provided by the relevant statutes, and defendant was on probation at time of offense. White v. State, 2009,
281 P.3d 1231, 2009 WL 1439795, Unreported. Controlled Substances  100(2) ; Sentencing and Punishment 1490

The district court did not abuse its discretion in excluding an audiology test, in former state inmate’s action against Nevada
Department of Corrections’ (NDOC) former medical director alleging deliberate indifference under the Eighth Amendment
based on director denying inmate a specific surgical procedure to treat a serious medical ear condition, where inmate failed
to produce the audiology test to the defense prior to trial, and neglected to authenticate it. Baxter v. D’Amico, 2009, 327
Fed.Appx. 696, 2009 WL 1154217 , Unreported. Evidence  370(1); Federal Civil Procedure  1636.1

Former state inmate’s challenges to certain jury instructions in his Eighth Amendment deliberate indifference action against
former Nevada Department of Corrections medical director were waived, where inmate failed to support his assertions of
error with any explanation or citation to legal authority. Baxter v. D’Amico, 2009, 327 Fed.Appx. 696, 2009 WL 1154217 ,
Unreported. Federal Courts 3733

State prisoner’s alleged manic depressive disorder did not warrant, under Eighth Amendment right to be free from cruel
and unusual punishment, his placement in a separate mental health institution. Jefferson v. Voght, 2009, 324 Fed.Appx.
616, 2009 WL 1126758, Unreported. Mental Health 56 ; Sentencing and Punishment 1547

No Eighth Amendment violation resulted from the use of four-point restraints during transfer of state prisoner, who posed
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Context and Analysis (82)

Cross References (2)

Bail, generally, see NRS 178.484 et seq.
Corporal punishment and inhumane treatment prohibited, see NRS 209.371.

Law Review Commentaries (4)

Beyond Bad Apples: Adopting Sentinel Event Reviews in Nevada’s Criminal Justice System. 18 Nev.L.J. 1059 (Spring
2018). Beatriz Aguirre.

The Expanding Use of Genetic and Psychological Evidence: Finding Coherence in the Criminal Law? 14 Nev.L.J. 897
(Summer 2014). Michael Vitiello.

Harmelin’s Faulty Originalism. 14 Nev.L.J. 522 (Spring 2014). Micheal J. Zydney Mannheimer.

Transgender and Behind Bars. 23 Nev.Law. 8 (July 2015). Peter Cleary.

ALR Library (1)

67 American Law Reports 4th 887, Sufficiency of Evidence, for Death Penalty Purposes, to Establish Statutory Aggravating
Circumstance that Murder was Committed in Course of Committing, Attempting, or Fleeing from Other Offense, and the
Like--Post-Gregg Cases.

United States Code Annotated (1)

Witnesses and evidence, federal criminal procedure, see 18 U.S.C.A. § 3481 et seq.

United States Supreme Court (74)

Bail,
Excessive bail, pretrial detention on grounds of future dangerousness, see U.S. v. Salerno, U.S.N.Y.1987, 107
S.Ct. 2095, 481 U.S. 739, 95 L.Ed.2d 697, on remand 829 F.2d 345.
Cruel and unusual punishment,
Corporal punishment,
Public schools, application of cruel and unusual punishment provisions of U.S.
Constitution, corporal punishment, see Ingraham v. Wright, U.S.Fla.1977, 97 S.Ct. 1401,
430 U.S. 651, 51 L.Ed.2d 711.
Excessive force,
Serious injury requirement, prisoner, see Hudson v. McMillian, U.S.La.1992, 112 S.Ct. 995,
503 U.S. 1,117 L.Ed.2d 156, on remand 962 F.2d 522.
Prison visitation regulations,
Two-year ban on visitation for inmates with two substance abuse violations, see Overton
v. Bazzetta, 2003, 123 S.Ct. 2162, 539 U.S. 126, 156 L.Ed.2d 162, rehearing denied 124
S.Ct. 35,539 U.S. 982, 156 L.Ed.2d 693, on remand 73 Fed.Appx. 842, 2003 WL 22071463.
Rape,
Cruel and unusual punishment, death penalty, rape of a child, see Kennedy v. Louisiana,
2008, 128 S.Ct. 2641, 171 L.Ed.2d 525, 2008 Daily Journal D.A.R. 9470, 76 USLW 4584, 21
Fla. L. Weekly Fed. S 472, 08 Cal. Daily Op. Serv. 7920.
Disproportionate sentence, see Coker v. Georgia, 1977, 97 S.Ct. 2861, 433 U.S.
584, 53 L.Ed.2d 982.
Death penalty,
In general,
Accomplice of robbery, see Enmund v. Florida, U.S.Fla.1982, 102 S.Ct. 3368, 458 U.S. 782,
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73 L.Ed.2d 1140, on remand 439 So.2d 1383.
Antisympathy instructions, collateral review, see Saffle v. Parks, U.S.0kla.1990,
110 S.Ct. 1257, 494 U.S. 484, 108 L.Ed.2d 415, rehearing denied 110 S.Ct. 1960,
495 U.S. 924, 109 L.Ed.2d 322, on remand 925 F.2d 366.
Cruel and unusual punishment, death penalty, three drug lethal
injection, risk of improper administration, resulting pain, see Baze v.
Rees, 2008, 128 S.Ct. 1520, 170 L.Ed.2d 420, 2008 Daily Journal
D.A.R. 5398, 76 USLW 4189, 21 Fla. L. Weekly Fed. S 164, 08 Cal.
Daily Op. Serv. 4435.
Juveniles, see Stanford v. Kentucky, 1989, 109 S.Ct. 2969,
492 U.S. 361, 106 L.Ed.2d 306, rehearing denied 110 S.Ct.
23,492 U.S. 937, 106 L.Ed.2d 635.
Victim impact evidence, death penalty cases,
per se bar, see Payne v. Tennessee, 1991, 111
S.Ct. 2597, 501 U.S. 808, 115 L.Ed.2d 720,
rehearing denied 112 S.Ct. 28, 501 U.S. 1277,
115 L.Ed.2d 1110.

Aiding and abetting a felony,

See Beck v. Alabama, 1980, 100 S.Ct.
2382, 447 U.S. 625, 65 L.Ed.2d 392;
Godfrey v. Georgia, 1980, 100 S.Ct.
1759, 446 U.S. 420, 64 L.Ed.2d 398;
Dobbert v. Florida, 1977, 97 S.Ct.
2290, 432 U.S. 282, 53 L.Ed.2d 344,
rehearing denied 98 S.Ct. 246, 434
U.S. 882, 54 L.Ed.2d 166; Roberts v.
Louisiana, 1977, 97 S.Ct. 1993, 431
U.S. 633,52 L.Ed.2d 637; Gregg v.
Georgia, 1976, 96 S.Ct. 2909, 428
U.S. 153, 49 L.Ed.2d 859, stay
granted 96 S.Ct. 3235, 429 U.S. 1301,
50 L.Ed.2d 30, vacated 97 S.Ct. 197,
198, 429 U.S. 875, 50 L.Ed.2d 158,
rehearing denied 97 S.Ct. 197, 429
U.S. 875, 50 L.Ed.2d 158; Jurek v.
Texas, 1976, 96 S.Ct. 2950, 428 U.S.
262, 49 L.Ed.2d 929, stay granted 96
S.Ct. 3235, 429 U.S. 1301, 50 L.Ed.2d
30, vacated 97 S.Ct. 197, 198, 429
U.S. 875, 50 L.Ed.2d 158, rehearing
denied 97 S.Ct. 198, 429 U.S. 875, 50
L.Ed.2d 158; Proffitt v. Florida, 1976,
96 S.Ct. 2960, 428 U.S. 242, 49
L.Ed.2d 913, stay granted 96 S.Ct.
3235, 429 U.S. 1301, 50 L.Ed.2d 30,
vacated 97 S.Ct. 197, 198, 429 U.S.
875, 50 L.Ed.2d 158, rehearing
denied 97 S.Ct. 198, 429 U.S. 875, 50
L.Ed.2d 158; Woodson v. North
Carolina, 1976, 96 S.Ct. 2978, 428
U.S. 280, 49 L.Ed.2d 944.
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8 6. Excessive bail and fines; cruel or unusual punishment..., NV CONST Art. 1, 8§ 6

Aiding and abetting a felony, factual findings, procedure, see Cabana v. Bullock, 1986, 106
S.Ct. 689, 474 U.S. 376, 88 L.Ed.2d 704, on remand 784 F.2d 187.
Admissibility of Evidence,
Comments on religious character of victim, see South Carolina v. Gathers (U.S.S.C. 1989)
109 S.Ct. 2207, 490 U.S. 805, 104 L.Ed.2d 876, rehearing denied 110 S.Ct. 24, 492 U.S.
938, 106 L.Ed.2d 636.
Disclosure of pre-sentence information, see Gardner v. Florida, U.S.Fla.1977,
97 S.Ct. 1197, 430 U.S. 349, 51 L.Ed.2d 393.
Right to inform sentencing jury of parole ineligibility, federal habeas
review, see O'Dell v. Netherland, 1997, 117 S.Ct. 1969, 521 U.S. 151,
138 L.Ed.2d 351.
Sentencing hearing, exclusion of testimony concerning
good behavior while in jail awaiting trial, see Skipper v.
South Carolina, 1986, 106 S.Ct. 1669, 476 U.S. 1, 90
L.Ed.2d 1.
Aggravating factors,
Coldness factor, harmless error analysis, see Sochor v. Florida, U.S.Fla.1992, 112 S.Ct.
2114,504 U.S. 527, 119 L.Ed.2d 326, on remand 619 So.2d 285.
Elements of offense as aggravating circumstances, see Lowenfield v. Phelps,
U.S.La.1988, 108 S.Ct. 546, 484 U.S. 231, 98 L.Ed.2d 568, rehearing denied 108
S.Ct. 1126, 485 U.S. 944, 99 L.Ed.2d 286.
Invalid aggravating circumstances, capital sentencing authority in
court and jury, see Espinosa v. Florida, U.S.Fla.1992, 112 S.Ct. 2926,
505 U.S. 1079, 120 L.Ed.2d 854, rehearing denied 113 S.Ct. 26, 505
U.S. 1245, 120 L.Ed.2d 951, on remand 626 So.2d 165.
Invalid aggravating circumstances, reweighing by
appellate court, see Clemons v. Mississippi (U.S.Miss.
1990) 110 S.Ct. 1441, 494 U.S. 738, 108 L.Ed.2d 725, on
remand 593 So.2d 1004.
Jury trial, judicial determination of aggravating
circumstances, see Walton v. Arizona,
U.S.Ariz.1990, 110 S.Ct. 3047, 497 U.S. 639, 111
L.Ed.2d 511, rehearing denied. 111 S.Ct. 14, 497
U.S. 1050, 111 L.Ed.2d 828.
Military capital punishment scheme,
necessity of aggravating factors
narrowing class of persons eligible
for death penalty, see Loving v. U.S.,
1996, 116 S.Ct. 1737, 517 U.S. 748,
135L.Ed.2d 36.
Vagueness challenge,
facial vagueness of
heinous, cruel, or
depraved aggravating
factor, judicial
determination, see Walton
v. Arizona, U.S.Ariz.1990,
110 S.Ct. 3047, 497 U.S.
639, 111 L.Ed.2d 511,
rehearing denied 111 S.Ct.
14,497 U.S. 1050, 111
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Argument of prosecutor,

Felony murder,

Habeas corpus,

Responsibility of jury, argument of prosecutor, see Caldwell v. Mississippi, 1985, 105 S.Ct.
2633, 472 U.S. 320, 86 L.Ed.2d 231, on remand 481 So.2d 850.

Reckless indifference to human life, see Tison v. Arizona, U.S.Ariz.1987, 107 S.Ct. 1676,
481 U.S. 137, 95 L.Ed.2d 127, rehearing denied 107 S.Ct. 3201, 482 U.S. 921, 96 L.Ed.2d
688.

Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA), evidentiary hearing for
federal habeas petition, failure to develop factual basis, diligence of petitioner, see
Williams v. Taylor, 2000, 120 S.Ct. 1479, 529 U.S. 420, 146 L.Ed.2d 435, on remand 181
F.Supp.2d 604.
Procedural default, foreign nationals, consular notification, Vienna Convention,
see Breard v. Greene, 1998, 118 S.Ct. 1352, 523 U.S. 371, 140 L.Ed.2d 529.
Prohibition on imposition by sentencer with false belief that
responsibility for decision lies elsewhere, habeas corpus, see
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v. Smith, U.S.La.1990, 110 S.Ct. 2822, 497 U.S. 227, 111 L.Ed.2d 193,
rehearing denied 111 S.Ct. 17, 497 U.S. 1051, 111 L.Ed.2d 830.
Insane prisoners,
Application of death penalty to insane prisoners, see Ford v. Wainwright, U.S.Fla.1986,
106 S.Ct. 2595, 477 U.S. 399, 91 L.Ed.2d 335.
Jury instructions,
Commutation of sentences, death or life imprisonment without possibility of parole,
sentence commuted by governor, Briggs instruction, see California v. Ramos,
U.S.Cal.1983, 103 S.Ct. 3446, 463 U.S. 992, 77 L.Ed.2d 1171, on remand 207 Cal.Rptr. 800,
37 Cal.3d 136, 689 P.2d 430.
Future dangerousness instruction, youth as mitigating factor, see Johnson v.
Texas, U.S.Tex.1993, 113 S.Ct. 2658, 509 U.S. 350, 125 L.Ed.2d 290, rehearing
denied 114 S.Ct. 15, 509 U.S. 941, 125 L.Ed.2d 767.
Inaccurate instruction on governor’s power to commute life
sentence without parole, harmless-error standard, see Calderon v.
Coleman, U.S.Cal.1998, 119 S.Ct. 500, 525 U.S. 141, 142 L.Ed.2d 521,
on remand 210 F.3d 1047.
Limiting instruction to define heinous, atrocious or cruel
aggravating factor, vagueness challenge, see Shell v.
Mississippi (U.S.Miss. 1990) 111 S.Ct. 313,498 U.S. 1, 112
L.Ed.2d 1, on remand 595 So.2d 1323.
Mitigating evidence, death penalty, jury
instructions, see Buchanan v. Angelone, 1998,
118 S.Ct. 757,522 U.S. 269, 139 L.Ed.2d 702.
Presumption of innocence, death
penalty sentencing hearing, lack of
prior criminal history, other crimes
instructions, see Delo v. Lashley,
U.S.M0.1993, 113 S.Ct. 1222, 507
U.S. 272,122 L.Ed.2d 620, rehearing
denied 113 S.Ct. 1962, 507 U.S. 1057,
123 L.Ed.2d 665, on remand 995 F.2d
880.
Jury selection,
Batson rule, standard for proving abuse of peremptory challenges, see Allen v. Hardy,
U.S.11.1986, 106 S.Ct. 2878, 478 U.S. 255, 92 L.Ed.2d 199.
Exclusion for cause because of views on capital punishment, see Wainwright v.
Witt, U.S.Fla.1985, 105 S.Ct. 844, 469 U.S. 412, 83 L.Ed.2d 841.
Exclusion of venireman, see Davis v. Georgia, 1976, 97 S.Ct. 399, 429
U.S. 122,50 L.Ed.2d 339, 4 0.0.3d 72, on remand 238 Ga. 295, 232
S.E.2d 565.
Mandatory death penalty,
Mandatory death penalty for prison inmate convicted of murder while serving life
sentence without parole, see Sumner v. Shuman, 1987, 107 S.Ct. 2716, 483 U.S. 66, 97
L.Ed.2d 56.
Mandatory death sentence by jury, imposition of sentence by judge after
independent consideration, see Baldwin v. Alabama, 1985, 105 S.Ct. 2727, 472
U.S. 372, 86 L.Ed.2d 300.
Mitigating factors,
Burden of proof on accused, mitigating evidence, see Walton v. Arizona, U.S.Ariz.1990,
110 S.Ct. 3047, 497 U.S. 639, 111 L.Ed.2d 511, rehearing denied
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1050, 111 L.Ed.2d 828.
Counsel, effective assistance, death penalty cases, failure to introduce
mitigating evidence in order to exclude aggravating rebuttal evidence,
prejudice, see Wong v. Belmontes, 2009, 130 S.Ct. 383, 175 L.Ed.2d 328.
Counsel, effective assistance, death penalty cases, investigation of
mitigating evidence of defendant’s background, see Bobby v. Van
Hook, 2009, 130 S.Ct. 13, 175 L.Ed.2d 255.
Death penalty, sentencing phase, jury instructions on
mitigating circumstances, jury unanimity, see Smith v.
Spisak, 2010, 130 S.Ct. 676, 175 L.Ed.2d 595.
Habeas corpus, sufficiency of record evidence,
reliability of DNA evidence, unreasonable
application of federal law standard, see
McDaniel v. Brown, 2010, 130 S.Ct. 665, 175
L.Ed.2d 582.
Mandatory language, mitigating
factors, see Boyde v. California,
U.S.Cal.1990, 110 S.Ct. 1190, 494
U.S. 370, 108 L.Ed.2d 316, rehearing
denied 110 S.Ct. 1961, 495 U.S. 924,
109 L.Ed.2d 322.
Mitigating circumstances,
see Eddings v. Oklahoma,
U.S.0kla.1982, 102 S.Ct.
869, 455 U.S. 104, 71
L.Ed.2d 1.
Mitigating
evidence, death
penalty, jury
instructions, see
Buchanan v.
Angelone, 1998,
118 S.Ct. 757,
522 U.S. 269,
139 L.Ed.2d 702.
Resid
ual
doubt
S
about
guilt
as
mitig
ating
circu
msta
nce,
see
Frank
linv.
Lynau
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Notice and hearing,
Clemency hearings, due process, self-incrimination, executive discretion, see Ohio Adult
Parole Authority v. Woodard, 1998, 118 S.Ct. 1244, 523 U.S. 272, 140 L.Ed.2d 387, on
remand 145 F.3d 1335.
Notice of death penalty as possible penalty, see Lankford v. Idaho, 1991, 111
S.Ct. 1723,500 U.S. 110, 114 L.Ed.2d 173.
Waiver,
Waiver of federal rights, see Gilmore v. Utah, 1976, 97 S.Ct. 436, 429 U.S. 1012, 50
L.Ed.2d 632, rehearing denied 97 S.Ct. 655, 429 U.S. 1030, 50 L.Ed.2d 636.
Weighing factors,
Weighing of aggravating and mitigating factors, see Richmond v. Lewis, U.S.Ariz.1992, 113
S.Ct. 528, 506 U.S. 40, 121 L.Ed.2d 411, on remand 986 F.2d 1583.
Excessive fines,
Forfeitures,
Civil forfeiture proceedings, applicability, see Austin v. U.S., 1993, 113 S.Ct. 2801, 509 U.S.
602, 125 L.Ed.2d 488.
Probable cause, forfeitable contraband, warrantless seizure of automobile
from public place, see Florida v. White, U.S.Fla.1999, 119 S.Ct. 1555, 526 U.S.
559, 143 L.Ed.2d 748, on remand 753 So.2d 548.
Punitive damages,
Punitive damages, private actions, see Browning-Ferris Industries of Vermont, Inc. v.
Kelco Disposal, Inc., 1989, 109 S.Ct. 2909, 492 U.S. 257, 106 L.Ed.2d 219.
Prisons,
In general,
Prison security measures to resolve disturbances, see Whitley v. Albers, 1986, 106 S.Ct.
1078, 475 U.S. 312, 89 L.Ed.2d 251, on remand 788 F.2d 650.
Condition of prisons,
Double celling, see Rhodes v. Chapman, 1981, 101 S.Ct. 2392, 452 U.S. 337, 69 L.Ed.2d 59,
21 0.0.3d 382.
Prison conditions, deliberate indifference standard, see Wilson v. Seiter, 1991,
111 S.Ct. 2321, 501 U.S. 294, 115 L.Ed.2d 271, on remand 940 F.2d 664.
Prisoner’s future health, exposure to environmental tobacco smoke,
deliberate indifference standard, see Helling v. McKinney, 1993, 113
S.Ct. 2475, 509 U.S. 25, 125 L.Ed.2d 22, on remand 5 F.3d 365.
Sentencing, cruel and unusual punishment,
In general,
Sentencing judge overriding jury’s recommendation of life imprisonment, see Spaziano v.
Florida, U.S.Fla.1984, 104 S.Ct. 3154, 468 U.S. 447, 82 L.Ed.2d 340, habeas corpus denied
557 So.2d 1372, post-conviction relief denied 570 So.2d 289.
Commutation of sentences,
Death or life imprisonment without possibility of parole, sentence commuted by
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governor, Briggs instruction, see California v. Ramos, U.S.Cal.1983, 103 S.Ct. 3446, 463
U.S. 992, 77 L.Ed.2d 1171, on remand 207 Cal.Rptr. 800, 37 Cal.3d 136, 689 P.2d 430.
Life sentence,
Life imprisonment without possibility of parole, uttering no account check,
disproportionate to crime, see Solem v. Helm, 1983, 103 S.Ct. 3001, 463 U.S. 277, 77
L.Ed.2d 637.
Mandatory life sentence for recidivists, see Rummel v. Estelle, U.S.Tex.1980,
100 S.Ct. 1133, 445 U.S. 263, 63 L.Ed.2d 382.
Mandatory sentence of life in prison without parole, drug
possession, see Harmelin v. Michigan, U.S.Mich.1991, 111 S.Ct.
2680, 501 U.S. 957, 115 L.Ed.2d 836.
Proportionality of sentences,
Grossly disproportionate sentences, see Hutto v. Davis, 1982, 102 S.Ct. 703, 454 U.S. 370,
70 L.Ed.2d 556, rehearing denied 102 S.Ct. 1742, 455 U.S. 1038, 72 L.Ed.2d 156.
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